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COMPARATIVE MERITS OF WRITTEN AND PRESCRIP- 
TIVE CONSTITUTIONS.’ 


In the mind of every intelligent man the question must some- 
times arise, whether the political institutions of his country, and 
especially its constitution, are superior to those of other nations, 
and, if so, in what the superiority consists. The American 
who directs his attention to the constitution of the Federal 
Union is not likely to regard this question as one upon which 
there can well be a differenee of opinion. The establishment of 
the Federal constitution, whether we regard it in the light of its 
undoubted benefits to the people immediately concerned, or con- 
sider its more remote influence upon the institutions of other 
countries, was an act of organization and of government with 
which, for value and importance, no other in the history of man- 
kind is comparable. It did not create the American States or the 
American Union, for these were in existence before; but it saved 
the States from anarchy, and it settled a tottering Union upon 
the only basis that was at once a foundation of solidity and of 
growth, of permanence and of evolution. It converted a loose 
confederacy into a nation; and that nation, though feeble in its 
beginnings, has in the compass of a century overflowed and 
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mastered the major part of the continent; and now, in the 
number and intelligence of its people, in national resources and 
power, it takes unchallenged place with the leading nations on 
the globe. History tells no other story of expansion so rapid, 
of progress so steady, of growth that in its promise appears so 
assuring. Many causes have contributed to the marvelous 
growth, and to the general prosperity and order which have 
accompanied it; but chief among them has been the establish- 
ment, through the patriotic statesmanship of those who achieved 
independence, of efficient and stable representative institutions, 
through the adoption of the constitution of the United States. 
The Federal constitution was not a perfect instrument; no 
instrument of government ever was. If anything can be safely 
predicted of the divine purpose, it is that mankind shall not 
remain ina stationary condition, but shall advance from age to 
age, from a lower to a higher state of being, and this not less in 
what pertains to government than in other respects. The nine- 
teenth century has been one of marvelous progress, which has 
nowhere been more marked than in the political institutions of 
European nations. With the exception of Russia and Turkey, 
there is, perhaps, not to-day a nation in Europe whose govern- 
ment is not greatly in advance of what would have been possible 
to establish for it a century ago. England is a monarchy in lit- 
tle more than name, and France, whose people were then under 
a despotism of almost incredible rigor, is now a republic; but the 
wisest and best statesmen of neither of these countries a century 
ago would have advocated a government on a representative basis 
such as is now established. The reason that would have been 
perfectly conclusive against it is that the time had not come when 
such institutions would be accepted and supported by the people. 
The wise statesman will not outrun the people in governmental 
changes; he must keep them abreast with him if apparent 
reforms are to be reforms in reality. Like things may be said 
of Italy and other European countries to those said of England 
and France ; they have gradually come up to what was impossi- 
ble when the Federal constitution was under discussion. But 
even the Federal constitution, as we now admit, was far from 
being perfect. Nothing but the paramount necessity of a more 
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efficient Union, and the impossibility of establishing it otherwise 
than upon a compromise of views, justified the toleration of the 
great evil of human slavery, in this charter of free government. 
It was a blot upon an instrument that could not possibly, at the 
time, have been made immaculate. The fact is now sometimes 
very thoughtlessly made a ground of accusation against those 
who framed it; but, when it is considered that it was the best that 
at the time was possible, the injustice of such an accusation be- 
comes manifest. If we insist upon perfect laws, and will have no 
others, we shall never have any at all; we shall be left to battle 
for perfection in a condition of hopeless anarchy. Bad as the 
compromise was in some aspects, we shall do well to remember 
that the constitution was the imperative need of the hour, and 
that to its establishment was due the fact that slavery in the States 
was at last brought within reach of the power that could strike the 
fatal blow. A greatstatesman, given by New York to the Union, 
once said: ** I early learned from Jefferson that in politics we 
must do what we can; not what we would.’”’ It was a wise say- 
ing. In government we must strive for what is best, but we must 
be content to put up with something less than perfection. The 
golden rule appeals to the heart and the conscience of the 
individual man, but it cannot be incorporated in legislation to be 
enforced by magistrates andthe police. And evenif it could be, 
there would be many things in government to which it could have 
little or no application; things which concern public policy only, 
and in respect to which the rules of morality and right give little 
or no guidance. 

No people, however highly endowed in other respects, ever 
rose above the state of barbarism, unless it possessed the organ- 
izing faculty, the genius for law and settled institutions, the 
willingness to submit to rule, and a perception of its necessity. 
It was becauge he had these that the brutal Saxon has in time 
developed into the law-respecting and law-abiding Englishman 
and American. Without them he would have been as savage 
now as he was when we first hear of him. It has been humor- 
ously said, but with substantial truth, that if a chance meeting 
of Americans were to take place in a desert, they would imme- 
diately organize and hold an election. The election would mean 


314 WRITTEN AND PRESCRIPTIVE CONSTITUTIONS. 


order and security. Let one of their animals be stolen, anda 
lynch court would be organized, and perhaps a hanging take 
place. This, in a sense, would be lawless; but it might be the 
first step in a process of evolution that in time would give es- 
tablished courts and eminent jurists to a great commonwealth, 
The lynch court that gives us rude justice, when no other is pos. 
sible, is infinitely preferable to no court at all. Americans have 
not inaptly been called the Romans of the modern world, because 
of their instinct for political construction, and for laying broad 
and deep the foundations of governmental structure. Possibly 
there may be discovered in their constitution-building, as well 
as in general legislation, a tendency to particularize too much; 
to impose too many restraints. This, however, when carefully 
considered, may prove to be a fault less serious than its oppo- 
site, —a fault, that, at least, leans to virtue’s side. The higher 
the civilization of any people, the more extensive will be the 
recognition of inherent and indefeasible rights; and as these 
can have substantial value only when the law protects them, our 
institutions may be expected to expand with social and indus- 
trial progress, and the citizen will be subjected to new restraints 
for the protection of new rights which were either not clearly 
perceived before, or which have sprung from new conditions. 
Under our peculiar system we leave these rights, for the most 
part, to the protection of the States; but in what I shall say on 
this occasion I shall avoid speaking particularly of the distine- 
tions between State and Federal law. The proper method of 
study for the constitutional system of the United States I con-— 
ceive to be, to consider it as a unity, with all the mutual inter- 
action and interdependence of rights and obligations. Chief 
Justice Taney once said: ** The constitution of the United States, 
and every article and clause in it, is a part of the law of every 
State in the Union, and is a paramount law.’’ He might truly 
have added that State constitutions and laws are a necessary part 
of the Federal system; the Union itself having been formed and 
perfected in order to their preservation. This is sometimes over- 
looked, and the Federal system and the State system are dis- 
cussed as if each was complete in itself, instead of being, as 
each is, the necessary complement of the other; and, in thus 
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discussing them, we get one-sided and imperfect views, wliich 
lead us into dangerous errors. 

If we compare the constitution of the United States with any 
constitution that was in existence when it was formed, two things 
will particularly arrest the attention. The first of these is the 
greater particularity and completeness of the Federal constitu- 
tion; the fact that it goes into all the particulars of governmental 
authority. In other countries such constitutions as then existed 
were for the most part confined to the settlement of a few lead- 
ing principles; scarcely going farther in some instances than to 
fix the course of descent forthe crown. The second is, the con- 
stitution of the United States was fully written out; its every 
section, sentence, and phrase agreed upon and formulated; 
whereas other constitutions rested altogether in immemorial 
usage, and were for that reason necessarily somewhat vague and 
indeterminate. This wasthe generaltruth. The constitution of 
England was exceptional in its completeness, and also in the fact 
that its leading principles had from time to time been formulated 
and expressed in public charters. Nevertheless it still remained 
an unwritten constitution; its principles evidenced chiefly by 
usage. No one or two or any number of charters could be 
pointed to as forming alone or collectively the entire constitu- 
tionof the realm. The fact that the constitution of England 
has been so beneficent, and that it has answered so well the needs 
of a liberty-loving people, has often suggested the question of 
the relative merits of written and unwritten constitutions. To 
us, as Americans, such a question has only a speculative inter- 
est. The people of the United States had no choice as between 
these two methods of expressing the fundamental law; a written 
constitution was for them a necessity of the situation. This is 
manifest from the fact that they were creating a government, 
and had to agree upon what should be its departments and its 
officers. When this was agreed upon there were no such im- 
memorial usages determining what powers should be exercised 
by the one or by the other as existed in other countries, and 
a definition and limitation of powers were therefore essential. 
In short, the whole machinery of government required a written 
expression ; since in this way alone could the powers of those 
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who should have authority under it be defined, and the duties 
and obligation of citizens be determined. Necessity thus com- 
pelling a written constitution, the question of comparative ad- 
vantages of the written and the unwritten could not possibly be to 
them one of practical interest. To the student of politics, how- 
ever, such a question must always have importance, whether it 
be abstractly considered, or, on the other hand, be examined in 
the light of illustrative instances. And for the purposes of illus- 
tration history presents no other instances which are comparable 
in value to those of the constitutions of England and of the United 
States. These two easily rank first in importance because of 
their strength, their age, their completeness, their hold upon the 
regard of the people, the great measure of liberty they secure, 
and the ease with which they admit of safe improvement. This 
fact of supremacy is so far recognized that all other nations 
when they enter upon the duty of perfecting constitutional forms, 
or enlarging constitutional principles, turn as a matter of course 
to Britain and to America for enlightenment and direction. 
The statesman who for such a purpose contemplates the con- 
stitution of England perceives that 1t is a body of principles and 
usages resting in prescription, the outgrowth of national history, 
expressive of national aims and thought, and the national con- 
viction of what is best, or at least is most politic, in government. 
All these principles and usages have been of gradual establish- 
ment, and have beenenlarged and improved as a result of a grow- 
ing spirit of liberty among the people and of concessions to that 
spirit on the part of the governing classes. I think we may 
justly call this the natural method of constitution building. No 
constitution otherwise formed can so completely adapt itself to 
the needs and thoughts of the people as the one that springs 
directly from the national life, has been moulded by the events 
of national history, and constitutes an expression of the popular 
idea of government, and of what are its proper functions and 
limitations. It then fits as a garment, and no other will. But 
history shows us that all government originating otherwise than 
by formal charter begins in despotism and with a governing 
family or class ; and in the growth of a prescriptive constitution 
there is necessarily something in the nature of a continuous 
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struggle between the rulers on the one hand and the people on 
the other, —a struggle which in the main may be peaceful, but 
is liable at times to blaze out in civil war. Ever since the over- 
throw of Napoleon I. a struggle of this sort has been going on in 
nearly every European country, with varying successes and many 
bloody incidents, but with a general tendency in the direction of 
greater liberty. The free constitution in any case is only won 
slowly, and by minute, perhaps imperceptible, advances. We 
do not mark the changes from year to year; they are commonly 
seen only from age to age; in time the England of the robber 
Normans becomes the England in which the representatives of 
the commons wield the sovereignty, and the crown has left to it 
little beyond nominal power. It is not unreasonable to assume 
that nothing could be better or safer than such a growth, or 
could give better promise of permanency. Nevertheless, an in- 
herent weakness is seen in this; that there may at any time be dis- 
pute as to whether any particular principle has so far become 
accepted that it constitutes a part of the constitution, and the 
dispute may only be settled through resort to civil war. Under 
such a constitution, too, the legislative power is necessarily su- 


preme, and under the influence of temporary excitement it may 
remodel the constitution at will and eliminate from it any princi- 
ple, however important or venerable. It is scarcely possible 
that the powers of government should be thus abused under a 
written constitution which, like that of the United States, was 
the origin of the government itself. Such a constitution is ‘a 


code of finalities,’’ or, as some have called it, ‘* a rigid consti- 
tution.’’ It creates departments and agencies of government, 
and confers powers upon them. The very specification of 
powers is a limitation; and, unless by manifest usurpation, pub- 
lic authorites can exercise none that are not in terms conferred. 
They cannot, therefore, annul, set aside, or suspend any consti- 
tutional principle, for the plain reason that no authority to do so 
has been given. The declarations of rights which in Britain are 
merely advisory to parliament are in the Federal constitution im- 
perative commands. Chief Justice Marshall stated the principle 
succinctly when he said: ‘* The government of the United States 
can claim no powers which are not granted to it by the constitu- 
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tion; and the powers actually granted must be such as are ex- 
pressly given, or given by necessary implication.’’ As the consti- 
tution itself declares: ** The powers not delegated to the United 
States by the constitution, nor prohibited by it to the States, 
are reserved to the States respectively or to the people.”’ 

The weakness commonly inhering in a constitution thus formed 
is that it is formed regardless of the most important principle of 
all, namely, the principle of growth and expansion. This has 
been the radical vice of most European written constitutions; 
each of them has been framed as if it were the beginning of the 
nation, instead of being, as it was in fact, merely a step in its 
progress. No such vice inhered in the constitution of the United 
States. The instrument is quite as.truly a growth as is the con- 
stitution of the British Empire; it is in fact a continuation and 
natural expression of English liberty. As Mr. Lowell has said: 
«The acorn from which American democracy sprang was ripened 
on the British oak.’’ Our fathers wisely clung to what their an- 
cestors had won in their long struggles for personal freedom, — 
and just as wisely appropriated the general principles of govern- 
ment which in the course of ages had become settled and accepted 
in England. It was only in a very narrow sense that the new 
government could be called a new creation: in its separation of 
the powers of government, in the division of the legislature into 
two branches, and in the union of the executive as a third bfanch, 
the constitution of England was closely followed. We may say 
the same as regards the bill of rights, which was added to the 
constitution by amendments; the leading principles are all to be 
found in Magna Charta and other charters of English liberty 
which the people of America at the time of the Revolution had 
claimed as a part of their inherited freedom, and demonstrated 
their right to by their success. 

It is worthy of note, however, that the principles of liberty 
which were thus appropriated were likely to have a somewhat 
different meaning, and to give a broader protection in America 
than in England. Adopted in America, they took on to some 
extent an American sense; they were relieved from implied lim- 
itations and exceptions which were known under the English sys- 
tem, but were foreign to American ideas and usages. We im- 
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ported our law, but in some sense it was raw material to be 
worked over, and the first step in the process was to relieve it of 
whatever had come from the recognition of privileged classes, 
or of classes subject to special burdens. Magna Charta, there- 
fore, in its protection of life, liberty, and property by the law 
of the land means more in America than it did in England; it is 
more comprehensive, more impartial. Voltaire has an anecdote 
of meeting, when in England, a boatman on the Thames, who, 
seeing that he was a Frenchman, with characteristic boorishness 
bawled out with an oath that he would rather be a boatman on the 
Thames than an archbishop in France. The next day Voltaire 
saw this man in prison with irons on, and praying alms from the 
passers-by: and so asked him whether he still thought as seri- 
ously of an archbishop in France. ‘Ah, sir,’’ cried the man, 
‘‘what an abominable government! I have been carried off by 
force to go and serve in one of the king’s ships in Norway. 
They take me from my wife and my children, and lay me up in 
prison, with irons on my legs, until the time for going on board, 
for fear I shallrunaway.’’ A countryman of Voltaire confessed 
that he felt a splenetic joy that the people who were constantly 
taunting the French with their servitude were in truth just as 
much slaves themselves; ‘* but for my own part,”’ said the phi- 
losopher, ‘+ I felt a humaner sentiment; I was afilicted at there 
being no liberty on earth.’’ If the Frenchman had come to 
America at any time after the Union was perfected he would have 
found that the declaration that no freeman should be deprived of 
liberty except by the law of the land was as effectual to save the 
poor boatman from impressment as it could be for the protection 
of any other class of the people; for here the principle was not 
merely general in terms, but in spirit ; it took in every freeman, 
and it protected all equally, the boatman at the dock as much as 
the merchant on the wharf. 

Following up briefly the relative merits of written and un- 
written constitutions it will be convenient, first of all, to con- 
sider what are the requisites of a good constitution. These are 
easily indicated: — 

I. A good constitution should be plain and certain in its prin- 
ciples, and as far as possible free from doubt and question. In 
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this particular the advantage of the written instrument over the 
unwritten usages is too manifest for question. 

II. A good constitution must be of gradual formation; it must 
result from the history and experiences of the people, and be 
the natural and deliberate expression of their thoughts, wishes, 
and aspirations in government. It is in this particular that the 
unwritten constitution is likely to be superior, for that is neces- 
sarily the growth of time. Every constitution has its anteced- 
ents, but the antecedents of the unwritten constitution are 
likely to lead directly and naturally up to it, while those 
of the written are liable to be effected by force, fraud, 
accident, or the misleading of the facile tongues or pens 
of demagogues or doctrinaires. - Mr. Gladstone never uttered 
a more forcible truth than when he said: ‘* No greater cal- 
amity can happen to a people than to break utterly with its 
past; ’’ but this is precisely what it is likely to be urged to do 
when it is setting up a new constitution on a change in the form 
of government. But, as has been shown already, the written 
constitution as well as the unwritten may he a true growth; it 
may be framed on the plan of embodying the settled principles 
already evolved and manifested in the history of the people, and 
of crystallizing them in exact form, instead of leaving them 
vague and indeterminate as the unwritten constitution in a meas- 
ure must do. And this was the plan worked out in the constitu- 
tion of the United States; it was framed on the principle and 
with the purpose of preserving for America everything in the 
British constitution which was suited to the condition and cir- 
cumstances of the new world; and there is not in all history a 
fundamental law which is a more genuine growth. Indeed, the 
changes in adopting it were scarcely greater than took place in 
England when the Stuarts were sent over the water and William | 
of Orange was made king. 

III. A good constitution should definitely apportion the 
powers of government between the several departments, and 
draw such clear lines of distinction as to prevent collisions and 
usurpations. It is in this apportionment that the superior advan- 
tages of the written constitution are most conpicuous. Under an 
unwritten constitution the legislature, whether it be monarch or 
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parliament, is almost necessarily supreme. It makes laws for 
all, and all must obey them. In the rise of parliamentary 
authority the parliamentary body always determines for itself the 
limits of its authority, so that its power is bounded only by its 
discretion. The checks upon it, which the other departments of 
the government afford, are necessarily feeble, and may be disre- 

rded. If a veto power becomes inconvenient or distasteful it 
will be abolished, just as in effect it has been abolished in En- 
gland. Such written declarations of constitutional right as may 
be made from time to time are but laws, and may be changed at 
will. In pointed contrast to this is the legislative power under 
the written constitution, for that power is limited in the very 
grant, and every attempted law which goes beyond the grant is 
merely idle words, and may be treated as null by all citizens, 
whether in public or private station. Moreover, the grant of 
judicial power to another department is a grant of authority 
which includes the right to adjudge that to be no law which the 
legislature has attempted to enact beyond its jurisdiction, and the 
courts must protect the citizen in disregarding it. The check 
upon absolutism in government would thus seem to be as com- 
plete as human wisdom can make it. 

IV. A good constitution should be beyond the reach of tem- 
porary excitement and popular caprice or passion. It is needed 
for stability and steadiness; it must yield to the thought of the 
people; not to the whim of the people, or the thought evolved in 
excitement or hot blood, but the sober second thought, which 
alone, if the government is to be safe, can be allowed efficiency. 
And here, again, the superior advantage of the written constitu- 
tion is manifest. The unwritten is at the mercy of the tempo- 
rary popular passion, and precedents may grow up from abuses 
before the sober second thought has come. The written compels 
delay through the steps it requires to be gone through with, and 
there is thus time for temporary passions to cool and for excite- 
ments to pass away; it begets a conservative habit of mind, 
which of itself is of the highest value. Changes in government 
are to be feared unless the benefit is certain. As Montaigne 
says: ‘* All great mutations shake and disorder a State. Good 
does not necessarily succeed evil; another evil may succeed, and 
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a worse ; as it happened to Cesar’s killers, who brought the re. 
public to such a pass that they had reason to repent their med- 
dling with it.”’ 

V. But, as change in government is according to the order of 
nature, a good constitution should provide for safe growth and 
expansion. Here, again, it may be hastily concluded the un- 
written has advantages. What growth can be better, it may be 
asked, than that which is going on from day to day, impercepti- 
bly, and is finally officially and formally recognized when it is 
complete? But, on the other hand, this method of change is 
accompanied by dangers that may threaten the very existence of 
government. The settlement of the question is very likely to be 
a settlement at the point of the sword, as it was not only when 
the first great charter of English liberty was won, but again when 
general representation in parliament was secured ; and still again 
when, after forty years of civil strife, it was settled by the 
revolution of 1688, that the rule of the king of England was not 
by right divine, but was conditioned on observance of the funda- 
mentallaw. An appeal to arms is almost necessarily the mode of 
settlement when the question at issue is one that touches the 
foundation principles upon which the civil state is based, and 
especially when it strikes at the roots of ideas and prejudices 
which are the inheritance of ages; so that all great questions of 
reform in government are likely to threaten public disorder. We 
have found the better way when we have agreed upon a method 
whereby the peaceful ballot may determine whether the time is 
ripe for a change, and, if so, what thechange shall be, instead of 
leaving the question of change to the arbitrament of force. The 
choice of methods is thus between ballot and battle, with a rea- 
sonable certainty that the one, while it is peaceful, will truly 
express the actual public judgment; while the other, besides being 


destructive, may prove nothing beyond the fact that the fortune | 


of war for the time being inclines to a particular party. The 
written constitution thus prepares the way for growth and ex- 
pansion by steps which give security against public disorder and 
violence; its provisions may be moulded to new thoughts, new 
aspirations, and new needs, as peacefully as the simplest law on 
the statute book may be modified; perhaps with as little discus- 
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sion. Whoever desires proof of the excellence of this method 
of constitutional development needs but to note the fact that 
fifteen amendments to the Federal constitution have been peace- 
fully made under the agreed forms. The proof, it may be said, 
is imperfect, for the last four amendments were born of the 
civil war. This is true ; but let it be noted that the war was not 
inaugurated to obtain these amendments ; it was not begun by 
those who might have desired them. The government was 
moving peacefully on under the constitution, with full observ- 
ance of all its compromises; but those with whom the recognition 
of slavery was the most important of its provisions saw, or 
thought they saw, a clear indication of steadily advancing public 
sentiment that in time would come to demand that this recogni- 
tion, and the attendant compromises, should be stricken from 
the instrument. It was to escape an inevitable reform, not, as 
yet, imminent, but clearly foreshadowed, that the war was 
begun; and the four years of bloodshed only precipitated a 
purification of National and State constitutions, that would other- 
wise have come more slowly and peacefully, and as a necessary 
step in national progress. 

In all that has now been said by way of comparing written 
with unwritten constitutions, it is assumed as a postulate that 
sovereignty is in the political society as a whole, — in the people 
organized into a State, — and that the constitution is an emana- 
tion of the popular will. This is the American theory of gov- 
ernment; but it is more than this: it is the only theory that is 
rightful. Any other is the offspring of despotic ideas, and, 
wherever we find it accepted, it is not difficult to trace it to the 
fact that the government, in its origin, has been a despotism, 
either of a single rule or of some privileged class or classes. If 
we would understand why the British parliament is sovereign, 
rather than the British people, we have only to note how parlia- 
mentary power grewup. At the outset we see arealm governed 
by a king, who made laws at his absolute discretion, and claimed 
to govern by right divine. Popular rights under this claim were 
ignored, and the king, for all practical purposes, was the State. 
When the privileged classes contested the king’s assumptions, 
they claimed the right of legislation, not for the great body of 
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the people, but for themselves as privileged orders. The point 
of contention, therefore, was, whether it was the king who was 
sovereign, or the parliament, in which the privileged classes alone 
were represented. Nobody contended that the people were 
sovereign. The power passed in time from king to parliament, 
but there never was a day in the history of the country when the 
sovereign power was not wielded by the law-making authority, 
In the United States, on the other hand, there never was a time 
when, both as a theory and as an actual fact, there was not back 
of the legislature an effective sovereign power in the people. 

I now lay down the proposition that, by reason of the facts 
already stated, the constitution of the United States is the most 
conservative instrument of government known to the world. 
Possibly one who is accustomed to look upon the United States 
as the chief representative of political progress, and to regard 
conservatism as the antagonism of progress, may see in this state- 
ment a contradiction in terms. But it is, nevertheless, true. 
Progress is assured through the conservative features of the con- 
stitution, in harmony with which the progressive spirit of the 
people acts and moves. In the fact that the constitution, though 
at any particular time binding inflexibly, is, nevertheless, subject 
to safe amendment, is to be found our security for what we have, 
and the possibility of anything better that time and experience 
may demonstrate the need for. When, as has commonly beenthe 
case with republics, the vote of an excited assembly may at once 
put anything into the constitution or put anything out, the 
republic itself is at the mercy ofthe fears, the passions,or the 
prejudices of the hour, and adictator may come as naturally as a 
change in the seasons. Andrew Jackson, in one of his letters in 
the period of nullification, showed a true perception of the 


strength of the constitution when he said: ‘ Perpetuity is — 


stamped upon the constitution by the blood of our fathers, by 
those who achieved as well as those who improved our system of 
free government. For this purpose was the principle of amend- 
ment inserted in the constitution.’’ But the provision for 
amendment was purposely made conservative. The President 
cannot change the constitution; Congress cannot change it; 
the people themselves cannot change it hastily, under the 
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influence of temporary passions and excitements. The process 
is safe, but necessarily slow and deliberate. And such it ought 
tobe. The constitution emanated from the will of the people; 
it expressed the best thought of the day; it was agreed upon and 
put in force because it was found to be excellent. And surely, 
in changing things excellent in government, no maxim of states- 
manship can be wiser than to make haste slowly. The constitu- 
tion stands before the people as an emblem of strength and 
stability, and it begets in them a conservative habit of thought 
and of action which of itself is invaluable. But what, in respect 
to the constitution, is more conservative even than any express 
provisions or single feature is the fact that it is adapted to the 
needs and sentiments of the country, and the people are content 
with it. This is not only more important to the country, but is 
infinitely more valuable in giving confidence and security in our 
intercourse with other nations than great fleets or powerful 
armies. Matthew Arnold, after his visit among us, in his criti- 
cism of what he found here, said: ‘*‘ The more I saw of America, 
the more I found myself led to treat institutions with increased 
respect. Until I went to the United States I had never seen a 
people with institutions which seemed expressly and thoroughly 
suited to it; I had not properly appreciated the benefits pro- 
ceeding from this cause.’’ To look farther for the secret of the 
superior merit of American institutions is needless; they spring 
from national thoughts, sentiments, and impulses, and are there- 
fore more expressly adapted to the people and their needs than 
are those of any other country. It is because of this that they 
give content and the blessings which content promotes. When 
institutions are thus the outgrowth of national thought and ex- 
pressive of the national judgment, all right-minded people in 
their daily life and conduct are habitually in harmony with them. 
The difference between enforcing a law which is but the expres- 
sion of the common thought, or, on the other hand, enforcing 
one which, however reasonable in itself abstractly considered, 
the common thought has not yet appropriated and become habit- 
uated to, is so obvious that we need not pause to comment upon 
it. To the citizen it is the difference between freedom and 
oppression. 


e 
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In what is so far said I have treated the constitution as being, 
while it stands, the final test of law and right. But when any 
written instrument is to be applied to a great variety of subjects, 
most of which were not present to the minds of the framers in 
drafting it, there are likely to arise many troublesome questions 
in regard to its application. In the decision of such questions 
under the Federal constitution it has been thought by many 
persons that construction has unwarrantably expanded the scope 
of the instrument, so as to strengthen the Federal government 
beyond what was intended. But any accession of Federal 
strength through construction is insignificant as compared to 
what has come from the gradual march of events, which has 
made the questioned powers of government signify vastly, I 
might almost say infinitely, more than they did at first. The 
bounds of power remain the same, but the new creations that 
come within its compass give it an importance which those who 
devised it never dreamed of. When one conveys the lot upon 
which a palatial dwelling has been erected, he may use the same 
descriptive terms of metes and bounds as when the lot had value 
for little more than a play-ground for school-boys; the dwelling 
is a mere incident to the lot, and it goes with it in conveyance 
without question, and also without specification. Analogies to 
this may be seen in the administration of government under 
written constitutions. John Quincy Adams early pointed out 
that within the compass of the power to wage war might be found 
in some great emergency the power to destroy slavery; and 
statesmen ridiculed it until the emergency arose under which by 
the common consent of the loyal people the blow was struck. 
The power to regulate interstate commerce when the constitu- 
tion was adopted had so little immediate interest that it scarcely 
afforded occasion for the slightest forensic discussion. How is 
it to-day? The application of steam to locomotion and of elec- 
tricity to correspondence has worked relatively as great a change 
ih government as it has in the industrial world; it is the Federal 
government, whose functions at first concerned the citizen in his 
private relations so remotely, which now through its control over 
internal and external transportation, its cheap and rapid postal 
service, its taxes that reach us all and reach us often, its abso- 
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lute control of the currency, and the not remote probability that 
it may grasp with its unquestionable powers still other subjects 
which constitute public conveniences; it is the central govern- 
ment rather than the State that now seems to stand before the 
people as the chief representative of public order and govern- 
mental vigor, and as the possessor of general rather than of ex- 
ceptional and particular powers. It may be that by and by the 
Federal legislature, surveying the field of interstate commerce, and 
taking note how State commerce encroaches upon and intermingles 
with it, crowding it in the same vehicles on the same roads, shar- 
ing with it in the same expenses, the rates which are imposed on 
the one necessarily affecting the rates that can be accepted on 
the other, and being handled at the same time by the same hands, 
under the same official control, will come to the conclusion that a 
separate regulation of State commerce must necessarily be, to 
some extent at least, and may be to a large extent, inconsistent 
with complete Federal regulation of the commerce that is inter- 
state. Should that conclusion be reached, the Federal legislature 
is not unlikely to take to itself complete regulation of the whole; 
and, if it shall do so, it will but add another to the many illus- 
trations already to be seen in our history, which go to show how 
vast is the edifice that may rightfully be erected within the 
bounds of single Federal powers, which at first seemed of little 
importance. 

Briefly, in conclusion, we may be permitted to bring together 
for contrast certain varieties of fundamental law. 

Of all the constitutions which may come into existence for the 
government of a people, the most excellent is obviously that 
which is the natural outgrowth of the national life, and which, 
having grown and expanded as the national thought has matured, 
is likely at any particular time to express the prevailing senti- 
ment regarding government, and the accepted principles of civil 
and political liberty. 

Of all the constitutions which a people ever accepts for its 
organic law, the least valuable is that which it suffers to be made 
for it on the principle of turning the back upon the national ex- 
perience, dissevering the nation’s future from its past, and laying 
the framework of government in ideal perfection. Such a con- 
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stitution may possibly in time acquire permanence, but it can 
never antecedently be predicated of it that the people will so far - 
appropriate its ideas, adapt themselves to its methods, and al- 
low it to take root in their every-day life as to convert it into an 
institution. In proportion as it differs from governmental 
thoughts and systems which are displaced by it, the probabilities 
are not only against its usefulness while it stands, but they are 
against its stability also. 

Of all the constitutions which a people makes for itself, the 
best is that which is written with close hold on the past, but 
which, with foreseeing eye, prepares the way for appropriating 
the lessons of a progressive future. Only such a constitution 
can embody the essential excellences, and can so far harmonize 
the conservative and the progressive principles that the one will 
become the complement of the other, in steadily, but cautiously 
and safely, moulding the instrument to greater perfection. 

The purely prescriptive constitution has neither the weaknesses 
of the first of these, nor the supreme excellences of the other. 
As we see it in the best existing representative, the English con- 
stitution, it embodies the much praised principle of direct execu- 
tive responsibility to public opinion; but this, though often 
taken to be peculiar to the constitution of this class, may be very 
readily made a feature of the written constitution, and will be so 
whenever the people become convinced of its desirability. In- 
deed, there is no feature whose excellence in the prescriptive 
constitution has been demonstrated by time and experience that 
may not be appropriated in the written constitution, or that is 
not likely to be appropriated by a people who deal with the sub- 
ject as the American people are taught to do, at once reverently 
as regards the past and courageously as regards the future. 


Tuomas M. Coo.ey. 


WASHINGTON, D. C. 


A CONTINENTAL REVIEW OF THE CUTTING AFFAIR. 329 


A CONTINENTAL REVIEW OF THE CUTTING AFFAIR. 


{In the rapid march of public events the Cutting imbroglio with Mexico has 
dropped out of view of the general public. The questions of international law 
involved in that affair have, however, an enduring theoretical and practical im- 
portance; and accordingly we find the subject treated at considerable length 
and with great learning by a distinguished Belgian jurist, M. Alberic Rolin, 
professor in the University of Ghent, in the Revue de Droit International et de 
Legislation Comparée. A pamphlet addressed by Mr. John Moore, Third As- 
sistant Secretary of State, to Mr. Bayard, Secretary of State, in 1887, furnishes 
the text for M. Rolin’s article. It will no doubt prove gratifying to most 
Americans to find that the position taken by their government in that matter 
meets with the unqualified approval of the learned reviewer. Inreproducing so 
much of this article for the benefit of our readers as our space will allow, we 
have taken the liberty of condensing the statement of the facts of the case, as 
they are tolerably well known, and also of condensing or eliminating certain 
minor branches of the argument of the learned author, which in our judgment 
could be spared without marring its symmetry. For the translation we are in- 
debted to Thomas W. Brown, Jr.— Eps. Am. L. REv.] 


Mr. A. K. Cutting, a citizen of the United States, was arrested 
on the 23d of June, 1886, at Paso del Norte, in Mexico, for 
having published at El Paso, in the State of Texas, a libel against 
Mr. Emigdio Medina, a Mexican citizen. 

It is important, however, to remark that before publishing the 
alleged libel at El Paso, Mr. Cutting had been once before pro- 
ceeded against and arrested in Mexico, for having published a 
writing of the same kind against the same person on Mexican 
soil. But this first prosecution having ended in a reconciliation, 
a species of transaction which puts an end to the prosecution in 
matters of this kind, Mr.-Cutting, after having published this 
reconciliation in his paper, as required, had crossed the frontier, 
and finding himself thenceforth on the territory of the United 
States, at E] Paso, he had recommenced his attacks, and, it would 
seem, in an aggravated form, in the El Paso Herald. It resulted 
from the information gathered by Mr. Brigham, United States 
consul at Paso del Norte, that the second prosecution directed 
against Mr. Cutting and his arrest were based only on the act 
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done in Texas, and to this effect Mr. Brigham adduced convine- 
ing evidence. * * * 

An immediate demand was made by the United States govern- 
ment for his release. Mr. Bayard, in his dispatch making this 
demand, wholly denied the right of jurisdiction of the Mexican 
government over articles criticising Mexican mercantile opera- 
tions, published by citizens of the United States in the papers of 
the United States. * * * 

The Mexican government replied to this demand through Mr. 
Romero, Mexican minister at Washington, who invoked Article 
186 of the Mexican Penal Code, under the terms of which offenses 
committed by a foreigner in a foreign country against a Mexi- 
ican are punishable in the Mexican Republic, provided that the 
offender be found on the soil of the latter; that he has not been 
proceeded against in the country where the offense was com- 
mitted, or that, if he has been, he has not been acquitted; that 
the act is penal in both countries; and that, according to Mex- 
ican law, the penalty surpasses arresto mayo (literally, greater 
arrest), which is from one to eleven months.! Mr. Romero 


added that the local jurisdiction, or State jurisdiction, did not 
admit of the interference of the Mexican federal government in 
the Cutting affair, and that it was this conflict of jurisdiction 
which had delayed the reply of the Mexican government. 

It thus appears that the question raised was, whether a for- 
eigner could be prosecuted and punished in Mexico for an offense 


1 The position of the Mexican Gov- 
ernment will be better understood 
from the following translation of Arti- 
cle 186:— 

Offenses committed in a foreign 
country by a Mexican against Mexicans 
or foreigners, or by a foreigner against 
Mexicans, can be punished in the Mex- 
ican Republic, and comformably to its 
laws, under the following conditions :— 

1. That the accused should be found 
in Mexico, either voluntarily or in con- 
sequence of extradition. 

2. That if the injured person is a 
foreigner, he has made a complaint in 
legal form. 


8. That the accused has not been 
definitively tried in the country where 
the offense has been committed, or 
that, having been so tried, he has not 
been acquitted, amnestied, or par- 
doned. 

4. That the violation of law with 
which he is charged is an offense in 
the country in which it has been com- 
mitted as well as in the Mexican Re- 
public. 

5. That, according to the laws of 
the republic, it is punishable with a 
penalty superior to arresto mayo.” 
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committed in a foreign country against a Mexican, and the Mex- 
ican government had not dreamed of maintaining that it con- 
cerned in reality an offense committed on Mexican soil; and the 
President of the United States communicated to the Senate, on 
August 2nd, 1886, a report from the Secretary of State showing 
that the offense charged consisted in the publication in Texas, 
by acitizen of the United States, of an article considered libel- 
ous in Mexico. On July 21st Mr. Mariscal, Mexican Minister of 
Foreign Affairs, had confined himself to alleging the impossibil- 
ity of the federal executive of Mexico interfering with the func- 
tions of the authorities of the State of Chihuahua. The 
question of [international] jurisdiction had not then been raised. 

Cutting was found guilty and sentenced to one year’s hard 
labor and to pay a fine of $600. Judge Zubia, of the Brazos 
district, in passing sentence, attempted to establish his jurisdic- 
tion, not only on Article 186 of the Mexican Penal Code, but on 
additional considerations. These were: 1. That Cutting was 
still amenable to punishment for the first offense, inasmuch as he 
had not published the apology or retraction in the manner con- 
‘templated by the act of reconciliation, but in small type and il- 
legibly. 2. That the new attacks made in the E7 Paso Sunday 
Herald, were a ratification and revival, as it were, of the first 
attack. 3. That the second libel, published in Texas, having 
been circulated in Mexico, became a libel in that country. 

The tribunal of Paso del Norte therefore thought it wise to 
have several strings toits bow. But such an abundance of argu- 
ments, presented, so to speak, to the choice of the public, not 
by the parties themselves, but by the judge who renders the 
judgment, inspires us with something of distrust. The pains 
Judge Zubia has taken to justify his decision and to establish his 
right of jurisdiction by subsidiary considerations of various 
kinds, seem to us to indicate that he had not a very solid faith 
in the argument drawn from Article 186 of the Mexican Penal 
Code, the only one which had been formulated by the Mexican 
government. It is even to be observed that this argument figures 
in a secondary way in his decision. 


1 Presumably from typographical errors. 
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His principal argument is that in reality the ground of the 
prosecution consisted, not in the libel committed at El Paso, in 
the United States, but in that previously committed at Paso del 
Norte, confirmed, revived and ratified by the subsequent offense 
with a retroactive effect. 

This is assuredly anoriginal and ingenious idea. The ratifica- 
tion of an offense with a retroactive effect is something new, and, 
while we know perfectly well that ratification may sometimes 
cover a defect in an avoidable juridical act, and that it is equiva- 
lent to authorization when it concerns the negotiorum gestio, we 
have never heard it asserted as an axiom that the ratification 
of an offense is equivalent to the offense. But the tribunal of 
Paso del Norte might have been satisfied to present the argu- 
ment ina somewhat more plausible form, by affirming that the 
transaction in such matters does not extinguish the public action 
except conditionally, and that the condition had not been accom- 
plished, Mr. Cutting having published the retraction to which he 
was bound, in illegible type, with errors of a nature to render it 
unintelligible, at least according to the determination of the tri- 
bunal, and having immediately entered upon new attacks. Mr. 
Moore, it is true, objects in his report, that these new attacks 
being made on the soil of the United States, the accused for- 
eigner would be submitted to a criminal responsibility because of 
acts committed in a foreign country, which is equivalent to prose- 
cuting him for these acts. But the objections seem to us inade- 
quate in two respects. The law of the transactional contract has 
been violated, according to the Mexican judge, not only by the 
new offense committed in Texas, which might be disputed, but 
by the failure to make a loyal and satisfactory retraction in 
Mexico. Moreover, if the new offense committed in Texas 
really constituted a violation of the ¢ransaction, it would not 
thereby become the foundation of the public action, supposing | 
that the latter revived. It would be simply the realization of a 
condition to which the exercise of the public action in reference 
to the first offense was subordinated, and it would still be founded 
on the first offense. The second would be looked to only in its 
relation to the transactional agreement, and not to the penal 
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law. The condition of the public action must not be confounded 
with the ground of that action. 

But is it exact to say that the ¢ransaction in such a case ex- 
tinguishes the public action only conditionally? This is a ques- 
tion of domestic law which we recognize our incompetence to 
decide. We are, however, tempted to believe the contrary. 
There exists in the Belgian, French and other systems of law 
certain offenses, like slander, defamation and injuries to private 
persons, the prosecution of which is left more or less to the ini- 
tiative of the injured party. If he submits in silence, the public 
prosecutor does not move. If, after making a complaint, he 
desists, the public action is extinguished, provided that he de- 
sists before the public action has proceeded too far. But if he 
desists after a transaction, and if the conditions thereof are not 
executed, can the injured party, by a new complaint, put the 
public action again on foot? No; our principles do not admit of 
this conditional extinction of the public action. It is considered 
that a sufficient part is taken in private interests when the prose- 
cution of this kind of offenses is left to the free discretion of the 
injured party. But a conditional dismissal, to be succeeded by a 
new complaint and a new prosecution, and followed in turn by 
another conditional dismissal and so on, is not admitted. Where, 
indeed, would such a system end? 

What makes us think that the rule followed in Mexico is not 
materially different and that this argument was but an expedient, 
is the very fact that Mr. Cutting was, in principle, arrested and 
prosecuted only for the second offense; that he was arrested and 
prosecuted only after the accomplishment of the latter, and not 
after his retraction, which the judge of Paso del Norte considers 
a mockery and not conformable to the intervening transaction, 
and that the contest was joined from the very first on the ques- _ 
tion whether he could be so proceeded against by reason of that 
offense committed in a foreign country. 

The Mexican tribunal planted itself on another consideration, 
which, if established as a fact, would have a serious value. We 
have already suggested it, and now state it in its own language: 

‘* Considering, tenthly, that, even supposing, for the sake of 
argument, that the offense of defamation had been committed in 


i 


334 A CONTINENTAL REVIEW OF THE CUTTING AFFAIR. 


Texas, the circumstance that the #7 Paso Sunday Herald wag 
circulated in this cily, a circumstance of which Medina com. 
plained, and on which the order of seizure of the copies which 
might be found in the office of Cutting in this city was founded, 
constituted the consummation of the crime according to the terms 
of Article 644 of the penal code.”’ 

Mr Moore does not give us the complete text of this article, 
But he seems to admit that the offense of the case belongs to that 
category of offenses which may be committed in two countries, 
that in which the initial or principal act is accomplished and that 
in which the offense resounds, so to speak, immediately and 
directly by the very intention of the author, whether because the 
principal or essential fact is there prolonged, or because com- 
plementary fact: are there realized. Authors of great weight, 
Mr. Brusa, for example, have denied, as a species of absurdity, 
that the offense can be considered as localized in more than one 
place, and rejected, with something of contempt, the theory 
of the double right of jurisdiction very learnedly developed by 
others, — for example, by our eminent and regretted colleague, 
Mr. Brocher, — in relation to such an event. Weare of opinion, 
for our own part, in harmony with the entire current of American 
jurisprudence, among others, that there are cases in which the 
offense may be considered as committed in two territories. We 
are of opinion that there may be in such a case a double right of 
jurisdiction, the right of the state on whose soil the author of 
the offense actually was at the moment when one of the constitu- 
tive facts was done, and the right of the state on whose soil the 
offense was perfected or consummated by one who was perhaps in 
a foreign country. Mr. Moore recognizes and establishes it with 
a wealth of arguments and examples which seem to us to cut 
_ short all objection. The jurisprudence of the United States is 
extremely rich in this respect. It even seems tous to go very 
far in this direction, and we are unwilling to recognize as com- 
mitted in two territories the offense consisting in the forgery 
of false title deeds to property situated in another state. 

But one can not avoid noticing that, in the case under consid- 
eration, the additional fact of having put in circulation in Mexico 
the obnoxious numbers of the Zl Paso Sunday Herald was rais- 
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ed very late in the proceedings, and in very vague terms, against 
Mr. Cutting. Judge Zubia asserts that Mr. Medina complained 
that the paper in question was put in circulation * in the city’’ of 
Paso del Norte. He does not assert in express terms that it was 
effectively circulated, still less that it was done by the accused. 
He asserts that an order of seizure founded on the said complaint 
was made, and fails to say whether an effective seizure was made, 
or whether seizable matter was found in the office of Mr. Cut- 
ting, at Paso del Norte. } 

There is, therefore, a strong provocation to believe that the 
argument is nothing but a new expedient, equally ingenious, 
doubtless, but betraying a quite explicable lack of confidence in 
the principal argument, the only one pressed in the beginning, 
the one drawn from the particular legislation of the State of 
Chihuahua, in view of which the Mexican government declared 
itself helpless to arrest the prosecution against Mr. Cutting. 
This third question we will examine further on. 

The Supreme Court of Chihuahua, on August 20th, 1886, 
(while approving the decision of the trial judge), ordered the 
release of the prisoner, resting its decision on the fact that Mr. 
Medina, with the view of putting an end to the controversy 
aroused by his complaint, had withdrawn his action. The 
question therefore lost its practical interest, though still possess- 
ing a high importance in theory, and there remains for our ex- 
amination in this aspect a double question: — 

1. Can a state invoke its domestic laws, not only to defer, but 
to absolutely decline the execution of international obligations? 

2. Is it in conformity with existing international law for a 
state to arrogate to itself the right to punish a foreigner, because 
of transgressions of its penal laws committed in a foreign country ? 

The first question is very grave. But we think, with Mr. 
Moore, that on principle it should be resolved in the negative. 


1 While thus acknowledging the 
soundness of the doctrine of prolong- 
ed offenses on which the Mexican 
court proceeded to judgment, the 
learned author, it is seen, doubts the 
existence of the facts required to make 
this doctrine applicable to the case. 


It is our recollection that not only 
were the libelous articles circulated 
in Paso del Norte, but that Cutting 
himself was shown to have carried & 
copy of the paper there and to have 
read it toa friend in a public resort. 
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To decide otherwise would be, as he observes, to proclaim the 
supremacy of domestic laws, and permit each nation to fix au- 
thoritatively, and without restraint, the measure of its interna. 
tional obligations. Every state has the duty of bringing its 
domestic laws into harmony with its international obligations, 
The sovereignty of a state has its rational limits in its duties to 
other states, and neminem ledere is a principle as binding on na- 
tions as on individuals? * * * 

There remains the second question, that which fills most of 
Mr. Moore’s pamphlet: Has a government the right to prosecute 
a foreigner for transgressions of its repressive laws committed 
in a foreign country? Under what conditions has it this right? 

We have already expressed our opinion on this subject in our 
observations on the project of an Italian penal code, published 
in the Revue de Droit International in 1877, and Mr. Moore 
does us the honor of citing them. We have nota word to retract 
of what we then said, and our opinion remains the same. We 
know that there has arisen, especially in Italy, something of a 
current towards an extension of the extra-territorial jurisdiction 
in repressive matters; but the reasons of opportunity and utility 
which are invoked appear to us in no wise convincing. 

We fully admit the extra-territorial jurisdiction of a state in 
regard to offenses committed by its own citizens abroad, while 
believing that this right finds its natural limits in the necessity 
of maintaining social order on the nation’s soil. We equally ad- 
mit the qguasi-territorial right of jurisdiction as to offenses com- 
mitted on the nation’s ships, even when the ships happen to be 
in foreign waters, and also as to prolonged offenses, that is to 
say, those which, begun in one country, are prolonged and con- 
summated in another. Weadmit an extra-territorial jurisdiction 
as to the crime of piracy, at least when this crime is committed on 


1 We omit the remainder of the 
learned author’s discussion of this 
subject, because American readers, 
familiar with the federal form of 
political organization, need no argu- 
ment to convince them that a member 
of a federal union, whose rights and 
duties with regard to foreign gov- 


ernments have been relinquished to 
the Federal authority, can not stultify 
dtself by making laws which conflict 
with the obligations of the federal 
authority to those governments. To 
hold otherwise would be a palpable 
absurdity. 
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the high seas, which is not always the case, not only because this 
crime injures all nations, but because the high seas, not being, 
by their very nature, under the exclusive dominion of any nation, 
are in reality under the right of police of all. And perhaps the 
same principle might be admitted in regard to all the grave trans- 
gressions which might be committed by any persons whatsoever, 
whether it be on the high seas, on a ship the nationality of which 
is not capable of determination, or in uninhabited or wholly de- 
serted regions. But what we could not admit is the right of juris- 
diction of a state over transgressions committed by a foreigner 
in a foreign country. Many countries affirm, it is true, this 
right of jurisdiction, where it is a question of transgressions 
against the public safety, at home or abroad, or against public 
law; but this is more as a right of defense than a right of jurisdic- 
tion properly so called. It is in this respect that Belgium seems 
to have admitted it, as explained by Mr. Thonissen, draughts- 
man of the law of 1878, in the discussions which took place in 
the chamber. It is in the same respect that this right has been 
admitted in France. We have expressed elsewhere our opinion as 
to this pretended right of jurisdiction. It is, to our minds, use- 
less and unjust. It is unjust, at least in cases of transgressions 
against the public safety, because the foreigner who, in a foreign 
country, commits a crime against the security of the state, is far 
from being as guilty as the subject who commits a transgression 
of this character, or the foreigner who, on the very soil of the 
nation, compromises the safety of the state whose hospitality he 
enjoys. It is, besides, useless; for either the foreigner will re- 
main on foreign soil, and we will not be able to reach him by 
serious measures; orhe will come on our soil, and, if he decides 
to do so, it will be. merely for the purpose of there continuing 
his enterprises, which will then necessarily come within reach of 
the Belgian laws. The same thing will be true of offenses against 
the public safety which, by reason of their political nature, are 
not in general subject to extradition. As to these offenses, it is 
to be noted that, even when their point of origin is extra-terri- 
torial, they may in many cases, be considered as committed on 
two soils, and constitute by their nature prolonged offenses, from 
the very fact of their being directed against the public safety, 
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which in general localizes itself in the state. If it is a question 
of plots or conspiracies, for example, it is incontestible that, 
though hatched in a foreign country, they spread from one ter- 
ritory to the other; they extend their action from the country 
which is their starting point to the country against which they 
are directed, and they can not, in general, take effect except 
on its soil. 

As to offenses against the public credit, it was no more justifi- 
able or useful to admit of any departure from principle. With- 
out doubt, there is here no question of an offense of a political 
character. But these are offenses in the repression of which 
every state has an interest, and it seems to us manifest that 
the nation on whose soil an offense of this character was com- 
mitted would not hesitate to repress it, nor to accept or to 
demand, as the case may be, the extradition of the offender. It 
may be added that for the purpose of a good administration of 
justice it is much better, in general, that the offender should be 
prosecuted and punished where the crime has been committed. 

It is scarcely necessary to mention another case where extra- 
territorial jurisdiction is exceptionally admitted, which is that in 
which aforeigner is a co-conspirator or accomplice in a crime 
committed against his own country by a citizen residing abroad. 
Unity of action imports, it is said, unity of jurisdiction, in such 
sort that the national tribunals having jurisdiction of the citizen 
necessarily acquire jurisdiction of the foreigner implicated in the 
same act. The foundation of this exception appears to us 
equally questionable; but in any event it is nothing more or 
less than an exception. 

We are not concerned with knowing, in this case, if the extra- 
territorial jurisdiction of states in matters of repression in the 
exceptional cases above cited can be admitted, but if it can be _ 
admitted in a more general manner, and notably in the case pro- 
vided for by Article 186 of the Penal Code of Mexico. 

Mr. Moore begins by demonstrating that the United States of 
America do not admit in any mannerthe jurisdiction of one of its 
States over offenses committed by a foreigner in a foreign coun- 
try, and that, in spite of the bonds which exist between the dif- 
ferent members of its confederation, the right of extra-terri- 
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torial jurisdiction of one does not extend even to offenses 
committed on the soilof another. He demonstrates it precisely 
by a detailed development of the extremely interesting juris- 
prudence which has grown up in the United States as to 
crimes committed on two territories, or prolonged crimes, a jur- 
isprudence which would have no reason for existence if the 
extra-territorial jurisdiction was not in principle excluded by all 
the States of the confederation. Hehas no trouble then in demon- 
strating that the system of the Mexican Penal Code finds no sup- 
port in the Articles 5 and 7 of the French Code of Criminal Proced- 
ure, from which it would seem tohave been copied, according to 
what had been decided in Mexico and even in the United States. 
Then, analyzing with the greatest care the legislation of differ- 
ent countries, he concludes that there are but two countries, 
Greece and Russia, which claim an extra-territorial jurisdiction 
as extensive as that of Mexico. There are, it is true, but three 
which deny all extra-territorial jurisdiction as to foreigners; 
these are Great Britain, Denmark and Portugal, and this last, we 
think, has taken its stand on this absolute system, the only just 
one, in our opinion, under the inspiration of the late Mr. Haus, 
during his life time professor of criminal law in the University 
of Ghent and editor of the Portuguese Penal Code, asof the Bel- 
gian Penal Code, who, in his instruction, as in his writings, has 
always opposed the system of extra-territorial jurisdiction, 
except in cases of offenses committed by a subject. But the 
majority of other countries, France, Germany, Belgium, Lux- 
emburg, the- Low Countries, Spain and Switzerland, do not 
recognize the extra-territorial jurisdiction in regard to foreigners 
except in the case of offenses against the public safety 
or against the public credit. Austria, Hungary and Italy do not 
admit it except for crimes properly so-called, and then only 
under certain conditions, and Sweden and Norway for offenses 
against. the citizen, on the condition that the king orders the > 
prosecution. 

Mr. Moore cites a remarkable decree of the Court of Appeals 
of France in 1873, in the Fornage affair, in which that court 
strikingly manifested its respect for foreign sovereignties and 
for foreign rights of jurisdiction; this on the concurrent con- 
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clusions of Mr. Requier and the equally concurrent report of 
Mr. Bedarride. * * * Fornage, a Swiss, was arrested and 
prosecuted before the Court of Assize of Haute Savoie, France, 
for a larceny committed in Switzerland. It was held by the 
Court of Appeals, that, however general the jurisdiction of the 
Court of Assize might be, it could not extend to ‘* offenses com- 
mitted outside of the state by foreigners, who, in regard to these 
acts, are not triable by the tribunals of France, — seeing, in fact, 
that the right to punish emanates from the right of sovereignty, 
which does not extend beyond the limits of the territory; that, 
with the exception of the cases provided for by Article 7 of the 
Code of Criminal Instruction, the disposition of which is founded 
on the right of legitimate defense, the tribunals of France are 
without power to judge foreigners in regard to acts committed 
by them in foreign countries; ‘that their want of jurisdiction in 
this respect is absolute and permanent and cannot be covered 
by the silence or by the consent of the accused ; that it subsists 
at every stage of jurisdiction,’ ete. * * * 

Analyzing the opinions of publicists, Mr. Moore has no trouble 
in demonstrating that the English and American jurisconsults 
condemn in general in the most positive terms the system of the 
Mexican Penal Code. But he invokes besides, and rightly so, the 
opinion of the learned of other countries: Heffter, Faustin 


Hélie, Bar, Pradier-Fodéré, etc., and even the principles admitted: 


by the Institute of International Law in its Munich session. 
And as Mr. Mariscal had, in a pamphlet published by him for the 
Mexican government, cited in support of his system, Feelix, Voet, 
Behmer, Saalfeld and Pinheiro Ferrera, Mr. Moore observes, 
with reason, that this list of authorities, except naturally the 
name of Felix himself, is drawn from the treatise on interna- 


tional Jaw of the latter. And as to Felix himself, the truth is . 


that he does not express himself positively on this theory. He 
confines himself to mentioning the disagreement of authors, 
and with stating that ‘* the positive legislations do not admit, 
as a general rule, the prosecution of foreigners accused of 
crimes or offenses committed in another state, except in so far 
as *the offense prejudices the state (considered as a body) in 
which the prosecution takes place, or it is a question of crimes of 
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the greatest gravity.’ And,as Mr. Moore observes, if he cites 
as favorable to the extra-territoriality of the penal law, even as 
regards foreigners, the authors whom we have just named, he 
cites as opposed to this principle Schmalz, Abegg, Feuerbach, 
Homen, Sumner and Rolin (M. H. Rolin, our lamented father, 
during his lifetime advocate at the Court of Appeals of Ghent, 
author of a pamphlet entitled ‘* De Jurisdictione Judicum Nos- 
trorum in Extraneos’’, often cited by Felix). He even adds 
that Mittemaier does not contradict this last opinion. 

It isalso ours. It prevails up to this time in France, in spite 
of the dissent of Ortolan (who, however, does not discuss it), as 
in most countries, and Belgium especially. It is affirmed prin- 
cipally and with unanimity by Anglo-Saxon countries. 

It is, however, incontestable that, under the persuasion of 
generous ideas, a pronounced tendency has been developed in 
later times towards an extension cf the extra-territorial juris- 
diction, and the new theories have found legislative expression in 
the new Penal Code of Italy, among others, in a much milder 
form than in Article 186 of the Mexican Penal Code. Brusa, 
Crevallari and others, the former especially, have been earnest 
advocates of this system. They admit the jurisdiction of a 
nation in regard to a foreigner on its soil, by reason of crimes 
and grave offenses committed in a foreign country, provided 
these offenses are punishable both by the law of the place in 
which they are committed and by the laws of the place in which 
they are prosecuted, and on the condition that extradition has 
been offered and refused. It is then a true right of subsidiary 
jurisdiction. And, moreover, those authors agree in saying that 
the applicable penalty is that provided by the legislation most 
favorable to the accused. 

The Institute of International Law planted itself on this 
position in the Munich session of 1883, provided always that it 
is a question of a grave crime, and consequently altogether ex- 
ceptional. We are, then, very far from the disposition of the 
Mexican Code. 

For our part, we will not go so far. However great the talent 
with which Mr. Brusa has sustained, in two long articles in the 
Rivista Penale, the thesis of the right of subsidiary jurisdiction 
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of any state whatsoever, by reason of offenses committed on 
foreignsoil, by a foreigner who is found on its soil, we cannot ad- 
mit it. It would be impossible to dispose in this place of all the 
arguments which present themselves in extraordinary abundance 
under the pen of this learned writer, but we confess that, while 
well disposed to be converted, we retain our former convictions, 
It is without doubt very desirable that repression should follow 
the offense with the utmost attainable certainty wherever the 
culprit may have sought refuge; but it is not less desirable that 
this repression should always be the work of a really competent 
power. It is to this end that the eminently salutary institution 
of extradition tends, and the efforts of all civilized nations should 
look to its extension, to making of it an international obligation 
as soon as the necessity arises, rather than extend the right of 
jurisdiction of the states beyond its natural and logical limits. 
And, from the standpoint of sound reason, it seems to us inad- 
misible that a state should prosecute and punish foreigners, 
for offenses against its penal laws committed by that for- 
eigner on foreign soil, that is, at a time when he was in no 
wise under the dominion of such laws. The principle of juridi- 
cal ‘equality among nations is here invoked beyond all bounds, 
and it is not a question of according to a nation a privileged posi- 
tion. The very conditions to which this subsidiary jurisdiction 
is made subordinate seem to us demonstrative of its unsoundness. 
According to the rule, the act must be one obnoxious to the law 
of the place of the offense as to the law of the place of prosecu- 
tion. Why, if in reality the foreigner is subject to our laws in a 
foreign jurisdiction? And what law shall be applied to him? 
The mildest law; the foreign law, perhaps. In matters of 
public order, there could be nothing more fantastic, in our 
opinion, than to subordinate and accommodate our laws to the 
prescriptions of a foreign law. 

‘*There is nothing more reprehensible,’’ says Mr. Brusa, 
‘* nothing more incompatible with the notion of juridical equality 
among the states, than the pretension of confiscating the power 
of rendering the contents of a law obligatory, to the exclusive 
profit of the country which has put it in force.’’ A singular 
proposition: for we see little difference in the matter of repress- 
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ive laws between putting a law in force and in rendering its 
contents obligatory. But the question is whether Belgium, for 
instance, has the right to put its penal law in force in Germany, 
even for Germans and Frenchmen, or, if you wish, of rendering 
it obligatory on them there, and if shg can apply on her territory 
to Germans or Frenchmen the penal law of Germany by reason 
of acts accomplished in Germany. 

We know very well that in matters of personal status, his own 
country’s law is applied to a foreigner. We go further: not 
only the foreign law, but foreign judgments which determine 
and fix the personal status of the foreigner attach to him, and 
follow him when he crosses the frontier. Shall we apply this 
rule to foreign laws, to foreign judgments, in matters of repres- 
sion? Evidently not. Matters of personal status are then of a 
totally different order. Although the laws which concern him 
have a relation to public order in certain respects, there are 
between such laws and repressive laws enormous differences, on 
which it is really superfluous to insist. These laws are coercive 
by reason of the very fact of their being repressive; they oblige 
an individual, under threats of penalty, to abstain from certain 
acts or to perform certain acts. Laws in regard to personal 
status are in no wise coercive or repressive ; they carry with them 
the determination of a state of facts which the legislature and 
the judge of the country from which they issue have a special 
competence for determining. When the French or Belgian 
judge says to a foreign party litigant in a civil process: ‘* I am 
going to examine whether you are or are not capable of con- 
tracting *’, it is quite natural that he should consult the domestic 
law of the foreigner, which is ordinarily the law of his native 
country, appropriate to its climate, and to the more or less rapid 
development of the human being. He recognizes its existence 
and deduces from it its consequences. He is not concerned, in 
planting himself on this foreign law, with entering upon the 
right of the foreigner to his goods, to his individual liberty, to 
his honor and to his life. It is not a question for the judge of 
placing himself between two systems of law, and of applying, 
now the one and now the other, as the one or the other may be 
milder. And we do not find in this system the fantastic idea of 
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subordinating the obligatory force of a law to the condition that 
another law, and a foreign one, makes the same disposition. 

Nor will the objection lie that in matters of contract the judge 
must also at times apply the foreign law to agreements made in 
the foreign country, notably in that which concerns the form. 
For in that case, the judge should respect, in civil matters, the 
intentions and tacit agreements of the contracting parties, which 
are evidently to submit themselves in general to the law of the 
place where they contract. And it does not thence at all result 
that he may give obligatory force, in our country, to foreign 
laws, coercive and repressive, and that in regard to acts done in 
the foreign country. 

We cannot then consider the system of the right of subsidiary 
jurisdiction otherwise than as a system of expediency, inspired 
by the very active and very natural desire to resolve the prob- 
lem of absolute and universal repression, — to bring it about, fol- 
lowing the expression of Mr. de Holtzendorff, that *‘ to the 
ubiquity of crime should correspond the ubiquity of repression.” 

The truth seems to us to be: 1. That a nation cannot apply 
its penal laws to acts committed in a foreign country by a for- 
eigner. 2. That it cannot apply to those acts the foreign penal 
law, except in virtue of a positive delegation. 

Weare not embarrassed by the exceptions arising out of neces- 
sity, which have been admitted to this rule. They have been 
recognized as true exceptions, and from that point, without being 
attached to them, we may say éhat they are not of a nature to 
shake the principle. 

We do not see, moreover, that in practice, the rule heretofore 
followed has produced any very grave inconveniences or assured 
the escape of numerous malefactors. The case is supposed in 
which extradition has been offered and refused, and that in 
which extradition would be impossible. The first is not of a 
nature to present itself very often. Each country has, in gen- 
eral, an interest in repressing offenses committed on its own soil. 
‘The second, we think, will be even rarer. And, moreover, the 
partisans of subsidiary jurisdiction, of whom we have been 
speaking, make an exception of political offenses, the only grave | 
offenses which do not give rise to extradition, for which extradi- 
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tion would be impossible, so that their system would not remedy 
this impossibility’ * * * 

There remains, as regards a foreigner, the resource of expul- 
sion, and if there is any doubt as to whether this measure would 
be arbitrarily resorted to, nothing would prevent, in our opinion, 
submitting it to the advice of the judicial authorities. 

We have allowed ourselves to be drawn somewhat beyond the 
subject of the present article by the interest of this controversy, 
and we think we should stop. The disposition of the Mexican 
code invoked by the Mexican government, presents no resem- 
blance to the thesis of the Institute of International Law, nor to 
the theory of Mr. Brusa. It refers to offenses relatively light; 


it does not stipulate that extradition should be first offered, nor 
that the lightest penalty should be applied. In all respects it 
seems to us deserving of condemnation. And we add that if, 
in the exceptional cases above indicated, the prosecution is per- 
mitted, it should always be subordinated to the authorization of 
the government previously obtained. This restriction alone 
would have permitted the Mexican government to avoid a regret- 


table conflict which the concession of Mr. Medina and the moder- 
ation of the Court of Appeals alone permitted it to escape. 


ALBERIC 
UNIVERSITY OF GHENT. 


1 The learned author points out 
with great force the difficulties of ap- 
plying the doctrine of extra-territorial 
jurisdiction in a case supposed by Mr. 
Brusa of a Chinese criminal who has 
escaped to Italy:—his ignorance of 
the language in which the trial is con- 


ducted; the difficulty of procuring 
adequate legal assistance; the impos- 
sibility of bringing witnesses from 
China; the almost accidental nature of 
the judgment rendered, and the incon- 
clusiveness of that judgment, if favor- 
able, in another country. 
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- CRITICISM OF PUBLIC OFFICERS AND CANDIDATES 
FOR OFFICE. 


That men in public life or seeking public station may lawfully 
be criticised has become matter of common knowledge. Such 
criticism is well understood to be sanctioned by the right of free 
speech and a free press. The newspaper and magazine, by their 
constant discussion of the character and conduct of public men, 
bring home vividly to the public -official and the private citizen 
alike, that official station has its discomforts and penalties as 
well as its advantages and opportunities. But the extent to 
which such criticism and censure may justifiably be carried is 
something not well understood. Public men are subjected to 
many forms of attack, particularly in times of heated political 
campaigns. The voice of blame and detraction is busy, not only 
with their public career and conduct, but also, not infrequently, 
with their mental and moral qualities, their personal habits, and 
even the course of their private life. Charges of misconduct, 
both trueand false, are directed against them. Ridicule is heaped 
upon them in lampoon and caricature. The question naturally 
suggests itself whether all such modes of censure are lawfully 
permissible, and if not, where the line shall be drawn that marks 
the just and proper limit. One of George Eliot’s characters 
wanted his son to be taught, gmong other matters, ‘* how to 
wrap things up in words as aren’t actionable ;’’ for, as he said, 
‘* it’s an uncommon fine thing when you can let a man know 
what you think of him without paying for it.’’ This aspect of 
the question, if not on a very high plane, might at least com- 
mend itself to editors, publishers, and campaign orators, to whom 
it isof manifest importance, in the never-ending discussion of 
public men, to know how ‘to wrap things up in words as aren’t 
actionable.’’ Butamuch higher view of the question presents 
itself when it is considered that the deepest welfare of the pub- 
lic requires that the true character of public officers and candi- 
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dates be made known, and at the same time that good and true 
men be not repelled from public life by reason of undue license 
of detraction. 

A careful examination of the law bearing upon this subject 
shows that the courts, which, rather than the legislature, have 
been the chief law-makers in this class of questions, have found 
great difficulty in establishing legal rules which should at the 
same time adequately protect the private character of the person 
criticised and best subserve the public welfare. Even at the 
present day there is much uncertainty hanging over the question 
as to points of no little importance, and the rules established in 
different jurisdictions are by no means in accord. 

The especial object of this article is to exhibit the law of this 
country upon the subject, and to compare the doctrines estab- 
lished in the different States, but a general summary of the 
English law will be useful for comparison and as an aid in arriv- 
ing at sound conclusions as to the legitimate range of criticism. 
There has been much valuable discussion of this subject of late 
years in the English courts. 


Tue Eneiish Law. — Down to as late a period as the close 
of the eighteenth century, written censure of public men for 
their conduct as such, was punishable as seditious libel.!_ The 
modern law, establishing a wide liberty of political discussion, is 
almost wholly the growth of the past sixty or seventy years, and 
the great change which has thus been wrought is vividly set forth 
in these words of Lord Cockburn, written in 1868: — 


‘*Our law of libel has, in many respects, only gradually developed 
itself into anything like a satisfactory and settled form. ‘The full 
liberty of public writers to comment on the conduct and motives of 
public men has only in very recent times been recognized. Comments 
on government, on ministers and officers of state, on members of both 
Houses of Parliament, on judges and other public functionaries, are 
now made every day, which half a century ago would have been the 
subject of actions or ex officio informations, and would have brought 
down fine and imprisonment on publishers and authors. Yet who can 
doubt that the public are gainers by the change, and that, though in- 
justice may often be done, and though public men may often have to 


1 Stephen’s History Criminal Law of England, II., 348. 
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smart under the keen sense of wrong inflicted by hostile criticism, the 
nation profits by public opinion being thus fully brought to bear on the 
discharge of public duties.’’ } 


The present English law may be summarized as follows: — 
(1.) What is true may be published of any man, public or 
private, and proof of the truth of the charge, under a plea of 
justification, will be a complete defense in a civil action; and it 
seems that comment and criticism upon any man, public or 
private, is permissible, if truth and justice warrants it.? 

(2.) Fair comment and criticism may be publicly made upon 
the public acts of public men,’ and upon such of their private 
acts as show them to be unfit for public station,* but not upon 
their private acts of other kinds.’ 

(3.) Criticism or comment denotes, in general, the expression of 
opinion or judgment upon the public person’s acts,® and includes 
the inferring of motives for acts which he has actually done,’ if 
there be foundation for such inferences;* but charging him with 
wrongful acts, which he has not done, is not criticism, but false 
accusation, which the law does not allow to be publicly made; ® 


1 Wason v. Walter, L. R. 4 Q. B. 94; 
see Whitely v. Adams, 15 C. B. (N. 8.) 
418. 

2 Gathercole v. Miall,15 M.& W. 
$21, 340, 344; as to criminal prosecu- 
tions for libel, see Reg. v. Duffy, 2 
Cox, C. C. 45. 

Public include public 
officers, whether superior or inferior 
in grade, candidates for office, clergy- 
men of the English church, etc. Kelly 
v. Sherlock, L. R. 1 Q. B. 689; Harle 
v. Catherall, 14 L. T. (N. 8.) 801; 
George v. Goddard, 2 F. & F. 689; 
Turnbull v. Bird, 2 F.& F. 524; Par- 
cell v. Sowler, 2C. P. D. 215; and 
cases infra. A similar rule is now 
applied in criminal prosecutions for 
libel. Reg. v. Sullivan, 11 Cox, C. C. 
44, 51; Reg. v. Pigott, Id. 60. 

* Seymour v. Butterworth, 3F. & 
F. 372, 381, 382. 


5 Gathercole v. Miall, 15 M. & W. 
819; Dunscombe »v. Daniell, 2 Jurist, 
32. 

6 See all the cases cited; also Cox 
v. Feeney, 4 F.& F. 13; Strauss v. 
Francis, 4 Jd. 939 and 1107; Eastwood 
v. Holmes, 1 Jd. 347. 

1 Paris v. Levy, 1 F. & F. 71; Hun- 
ter v. Sharpe, 4 Jd. 983; Morrison v. 
Belcher, 3 Id. 614. So inferring one’s 
condition from his appearance, as that 
he is intoxicated, is within the sphere 
of criticism. Davis v. Duncan, L. 
R.9C. P. 396. 

8 But not otherwise; Campbell v. 
Spottiswoode, 3 B. & S. 769; Parmiter 
v. Coupland, 6 M. & W. 105. 

® Davis v. Shepstone, 11 App. Cas. 
187; Harwood »v. Astley, 1 B. & P.N. 
R. 47; cf. Parmiter v. Coupland, supra. 
Even false charges may, however, be 
privileged, if made in good faith 
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nor is public comment, based upon such false charges, per- 
missible.! 

(4.) Comment, to be ‘ fair,’’ must be made with an honest 
belief in its truth and justice, and such belief must be based 
upon reasonable grounds; ? if it has these qualities, it need not 
be strictly true and just;* but honest belief alone will not war- 
rant false and unfounded inferences and imputations.* 

(5.) The acts criticised must be real acts, that is, such as have 
actually occurred.® ‘+ Acts,’’ as the word is here used, denotes 
things said as well asthingsdone. But if a competent court has 
adjudged a man guilty of certain acts, these acts may be taken 
as real and made the basis of criticism. So mental qualifications 
for public office are proper matters for discussion.’ 

(6.) The court is to decide whether the case is one permitting 
public comment, and also to instruct the jury as to what the law 
regards as fair comment; the jury are to find whether the com- 


ment in the particular case is really fair and legitimate.® 
(7.) The publication of fair comment may be made to the 
public generally, as e.g., through the newspapers or maga- 


zines.® 


(8.) These rules apply, in general, to all matters of public 


interest.’° 


against a public officer by persons 
whose interests are affected by his 
official action to those only who have 
authority to elect or remove him or 
call him to account. Proctor v. 
Webster, 16 Q. B. D. 112; Kershaw 
v. Bailey, 1 Ex. 743; Spencer v. 
Amerton, 1 M. & Rob. 470; Harrison v. 
Bush, 5 E. & B. 344. 

1 Davis v. Shepstone, supra. 

2 Stephen’s Digest Crim. Law of 
Eng., art. 274. 

8 Merivale v. Carson, 20 Q. B. D. 
275; Hunter v. Sharpe, 4 F. & F. 1006; 
Earl of Cardigan’s Case, 3 Id. 621; 
Morrison v. Belden, 3 Id. 614; Wood- 
gate v. Ridout, 4 Jd. 202; Hedley v. 
Barlow, 4 Id. 224. These cases say 
that the comment may be ‘‘ fair’? and 


still be hostile, denunciatory, preju- 
diced, exaggerated, defamatory, etc. 

4 Campbell v. Spottiswoode, 3 B. & 
S. 769. 

5 Davis v. Shepstone, supra; Purcell 
v. Sowler, 2 C. P. D. 215. 

6 Seymour v. Butterworth, 3 F.& F. 
372, 385. 

7 Seymour v. Butterworth, 3 F. & 
F. 372, 385. 

8 Wason v. Walter, L. R. 4 Q. B. 73; 
Merivale v. Carson, 20 Q. B. D. 275; 
Kelly v. Tinling, L. R.1 Q. B. 699; 
Davis v. Duncan, L. R.9 C. P. 396; 
George v. Goddard, 2 F. & F. 689. 

® Purcell v. Sowler; Wason v. Wal- 
ter; Hunter v. Sharpe, supra. 

” Henwood v. Harrison, L. R. 7 C. 
P. 606; Kane v. Mulvany, Ir. R. 2 C. 
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There has been a marked difference of opinion in the English 
courts upon the point whether fair comment is sanctioned on the 
theory that it constitutes a privileged communication, or on the 
ground that, being ‘* fair’’ and legitimate, it does not amount to 
a libel. The latest cases support the latter view.! 

The English rule, in restricting public discussion of public 
men to comment or criticism, is narrower in scope than the rule 
established in some of the United States. But a comparison be- 
tween these rules can best be made after the American law has 
been examined. 

American Law.— There is considerable diversity of doctrine 
upon this subject in the different States. In some States, a rule 
is established, which in its general aspects is similar to the En- 
glish yule, though varying from it more or less in points of de- 
tail; in others a narrower rule prevails; while in others stilla 
more liberal doctrine is established. These diverse rules may 
best be examined separately. 

THe Rute To THE Rute.—In the States 
adopting this rule, criticism and comment upon the public acts 
of public men is sanctioned, but false accusation is prohibited. 
Thus in New York it is declared that matters of public inter- 
est and the public acts of public officials may be freely criti- 
cised, even in the public journals, and are open to ridicule, 
satire, sarcasm, and the exposure of error, if there be no 
actual malice or evil purpose in the critic; but that a charge of 
corruption in office or of a positive offense, as bribery, against a 
public official, is without excuse, though made in good faith, un- 
less it can be proved to be true.?- And the same rule is applied 


L. 402; Hedley v. Barlow, 4 F. & F. 
224; Armstrong v. Armitt, 20 Am. 
Law Rev. 927; see Dunne v. Ander- 
son, 3 Bing. 88; Macdougall v. Knight, 
17 Q. B.D. 636. 

1 Merivale v. Carson, 20 Q. B. D. 
275, following Campbell v. Spottis- 
woode, 3 B. & 8. 781, and dissenting 
from Henwood v. Harrison, L. R. 7 C. 
P. 606, on this point. See Pollock pn 
Torts, 220. 


2 Hamilton v. Eno, 81 N. Y. 116 
(1880). In Littlejohn v. Greeley, 13 
Abb. Pr. 41 (1861), a candidate for re- 
election to the State legislature was 
charged ina newspaper with having 
been ‘*‘ prominent in the corrupt legis- 
lation of last winter.”” This was held 
toimpute personal corruption, and to 
be an indefensible accusation, unless 
proved to be true. See also Edsall 
v. Brooks, 17 Abb. Pr. 221 (1864). 
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to candidates for office.1 Thus the publication in a newspaper, 
under the sanction of a public meeting of citizens, of an address 
to the people, containing not only criticism, but also imputations 
of criminal official acts, against the governor of the State, who 
was a candidate for re-election, was deemed not privileged by the 
occasion. It is conceded that electors have a right to assemble 
and freely and openly examine the fitness and qualifications of 
candidates for public office and communicate their opinions to 
others, but *‘ there is a wide difference,’’ it is said, ‘* between 
this privilege and a right irresponsibly to charge a candidate with 
direct, specific, and unfounded crimes.’ ? 

In Michigan also the rule prevails that charges of crime against 
public men, though made in good faith and in the honest belief of 
their truth, are without privilege, but must be proved to be true 
to afforda complete defense; and this rule was applied in a recent 
case where a candidate for Congress was charged in a newspaper 
with forgery, with the theft of deposits of poor men and wemen, 
and with cheating laboring men of their hard earnings.’’* The 
same rule was applied in Ohio, where a candidate for the office of 
sheriff was charged with perjury and forgery by one of the elect- 
ors inspeeches made throughout the county.‘ It is asserted also 
in South Carolina, ® West Virginia® and Florida.?’ In Maryland 
arecent weighty decision declares this doctrine to apply not only 
to charges of crime, but to the imputation of base and corrupt mo- 
tives as influencing official conduct ; as where charges were pub- 
lished in a newspaper against a State senator of being under the 
influence and control of a corrupt official ring of the opposite pol- 
itical party and of aiding the ring by his votes.* So in Massa- 


1 Hamilton v. Eno, supra. 4 Seely v. Blair, Wright, 358 and 
2 Lewis v. Few, 5 Johns. 1 (1809). 688 (1834). 
? Bronson v. Bruce, 59 Mich. 467 5 Mayrant v. Richardson, 1 N. & 
(1886); and see Baileyv. Kalamazoo M. 347 (1818). 
Publishing Co., 40 Mich. 251; Bourre- 6 Sweeny v. Baker, 13 W. Va. 159 
seau v. Detroit Evening Journal Co.,6 (1878). 
West. Rep. 151 (1886) ; Scripps v. Fos- 7 Jones v. Townsend’s Admx., 21 
ter, 41 Mich. 742 (1879); s.c. 39 M’ch. Fla. 431, 451 (1885). 
876; Peoples v. Detroit Post and Tri- ® Negley v. Farrow, 60 Md. 158 
bune, 54 Mich. 457 (1883). (1882); and see Snyder v. Fulton, 34 
. Md. 128, 137. 
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chusetts a publication charging a U. S. Commissioner with ‘+ legal 
Jesuitism,’’ with prejudice and want of feeling,’’ with a parti- 
san and ignoble act,’’ and comparing him to Pilate and Judas, 
was deemed to be without privilege, because it imputed corrupt 
and improper motives, which the defendant in his answer did 
not aver to be true.! 

These cases, in general, assert the right to freely criticise and 
censure the conduct of public officers and candidates in public 
discussion, and declare that such censure may be severe, bold 
and fearless, that ridicule of official acts is permissible, that 
official misconduct is open to condemnation.” But general asser- 
tions of this kind are much more common than are illustrations 
of what is actually deemed legitimate as criticism. A Michigan 
case affords, perhaps, one of the best examples of the breadth 
allowed to discussion. In this case it was deemed permissible to 
call public attention through the newspapers to the act of a 
judicial officer in ordering a person into confinement without a 
charge against him and in requiring excessive bail; the judge’s 
act was called an ‘inexcusable outrage,’’ ** a contemptible and 


cowardly act,’’ and one that would incite people to ask why he 
oppressed the weak and permitted the strong to go ** unwhipt of 
justice ;’’ and this severe censure was deemed privileged, in the 
absence of proof of malice.* These strictures, though harsh, seem 


plainly of the nature of criticism upon official acts. But in 
drawing the line of distinction between criticism and false ac- 
cusation, the American cases have not always taken as broad a 
view of the nature of criticism as the English cases. Thus the 
imputation of improper motives for official conduct appears to be 


1 Curtis v. Mussey, 6 Gray, 261 
(1856). 

2 Thus in Negley v. Farrow, supra, it 
is said: ‘* No one denies the right of 
the defendants to discuss and criticise 
boldly and fearlessly the official con- 
duct of the plaintiff. It is a right 
which in every free country belongs 
to the citizen, and the exercise of it 
within lawful and proper limits affords 
some protection, at least, against 
official abuse and corruption. But 


there is a broad distinction between 
fair and legitimate discussion in regard 
to the conduct of a public man and 
the imputation of corrupt motives by 
which that conduct may be supposed 
to be governed.’’? And see Bronson 
v. Bruce, Sweeny v. Baker, Hamilton v. 
Eno, Jones v. Townsend’s Admx., 
supra. 

8 Miner v. Detroit Post & Tribune 
Co., 49 Mich. 358 (1882). 
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generally treated as of the nature of false accusation, and only 
justifiable when the statements can be proved to be true. Thus 
in the leading New York case it is said that while the official act 
of a public functionary may be freely criticised, still ‘* the occa- 
sion will not of itself excuse an aspersive attack upon the char- 
acter and motives of the officer.’"!_ So the Maryland case already 
cited treats the imputation of corrupt motives as always beyond 
the pale of legitimate discussion.” No notice appears to be 
taken of the late English doctrine that an imputation of wrong 
motives may be plainly the expression of an inference or 
judgment relating to actual conduct, and so in the nature of 
criticism; and that, when honest and bona fide and based upon 
reasonable grounds of belief, it may justly be deemed legitimate 
criticism.’ But if the range of comment and inference is to be 
so narrowly restricted as this, the right of criticism upon public 
men loses much of its value and importance. The motives which 
influence such men in their public career vitally concern the 
body of citizens whom they represent, and it is inevitable in 
most cases that the nature of their motives must be judged from 
their acts. Such judgment is plainly exposed to chance of error, 


like all reasoning based upon circumstantial grounds; but to say 
that a citizen must never dare to publish his sincere and honest 
opinion as to the motives of a public official, however strong and 
convincing may be the grounds of his judgment, unless he can 
prove his statement to be perfectly true, is certainly not to es- 


tablish a full and free right of criticism. To call it ** full and 
free,’’ as do the cases, would seem a mockery. But there has 


1 Hamilton v. Eno, 81 N. Y. 116, 
127. In Littlejohn v. Greeley, 13 Abb. 
Pr. 41,48, the following language is 
used: ‘The press is allowed to com- 
ment fully and freely upon public char- 
acters from the President down — and 
to utter these things with the utmost 
freedom, — to charge official men with 
incompetency and imbecility, with 
ignorance or corruption, — to charge 
judges with ignorance, incompetence 
or venality,— and the proof of the truth 
of any of these allegations is a perfect 


defense. But the press has no right, 
under its guaranteed freedom, to pub- 
lish what is not true.”” But if this be 
law, itis absurd to speak of such a 
right of criticism as espegally appli- 
cable to public men, for the truth may 
be published of any man, public or 
private, without exposing the pub- 
lisher to civil liability. 

2 Negley v. Farrow, supra. 

3 See however, the dissenting opin- 
ion in Negley v. Farrow, 60 Md. 183. 
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been little occasion to consider this precise point carefully in this 
country. Upon fuller examination as satisfactory results may 
be reached as in England. 
The present New York law, as has been seen, seems to 

in its general features with the English law. But an early and 
much noted case in this State limited the right of discussion very 
strictly, and shows that the line of distinction between criticism 
and false accusation may be so drawn as to unduly narrow the 
former. In this case the lieutenant-governor of the State was a 
candidate for re-election and a newspaper article was published 
representing him as having appeared before the senate as its 
presiding officer in a state of intoxication, ‘‘ an object of loath- 
ing and disgust,’’ ‘* blind with passion and rum,”’ ** doing what 
he had no more right to do than any groveling sot from the pub- 
lic kennels,’’ and thus *‘ outraging all order, decency and for- 
bearance.’’! This was held not to be a privileged communica- 
tion, and the rule approved by the Court of Errors was that edi- 
tors may publish what they please in relation to the character 
and qualifications of candidates for office, but must be held re- 
sponsible for the truth of what they publish.? The statements 
published were not viewed as criticism or comment, but as direct 
false accusations, though it was plainly shown in evidence that 
the officer’s appearance was such as to reasonably warrant the 
opinion that he was intoxicated and caused many persons present 
to so believe. The charge, therefore, was not one trumped up 
without foundation, but was a conclusion based upon actual con- 
duct, as in the similar English case of Davis v. Duncan, where a 
charge of intoxication was regarded as criticism.’ The language 
of the publication was, it is true, more severe and denunciatory 
than in the English case, but this was rather evidence of malice 
for the jury than ground to deny the privilege of discussion alto- 
gether. @he rule laid down by the court permits no greater 
liberty of discussion to electors respecting candidates than it does 
to one private person concerning another.‘ Should it be strictly 


1 King v. Root, 4 Wend. 114 (Ct. of 3 L.R. 9C. P. 396. 
Errors, 1829); 8. c. 7 Cow. 613 (Su- 4Some vigorous criticism of this 
preme Ct. 1827.) case is found in Cooley’s Const. Lim. 
24 Wend. at p. 138. 536-540 (5th ed.). 
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adhered to, the New York law upon this subject would be much 
more narrow and rigid than that of England; but probably 
the late case of Hamilton v. Eno is intended as the announce- 
ment of a more liberal doctrine and one more in accord with the 
English rule. Such, at least, seems the natural import of its 
language. Since the decision of Root v. King, the Court of Ap- 
peals has decided that an expression of defamatory opinion con- 
cerning the character and qualifications of an appointive officer 
is privileged, whether correct or not, if made in good faith and 
communicated only to the appointing power: and the court 
intimates that in the case of candidates for the suffrages of the 
people, similar charges might even be published in the public 
journals and be privileged. This is certainly a close approach 
to the English rule. 

Some cases present peculiar views as to what is permissible as 
criticism. Thus the rule was laid down in an early decision in 
South Carolina that words imputing lack of mental ability to an 
officer or candidate are not actionable.? The reasoning was two- 
fold; first, that such words are not actionable, though false and 
malicious, because they only amount to a statement of opinion; 


secondly, that if they are actionable, yet they are privileged 
when addressed to electors, who are the proper judges of the 
candidate’s capacity. Hence this case treated an imputation of 
weakness of understanding made against a candidate for Con- 


gress as not actionable. But the first line of reasoning has been 
rejected as unsound in more recent American cases,’ and is of 
doubtful authority even in England where it originated. The 
most reasonable doctrine certainly appears to be that words im- 


1Hunt v. Bennett, 19 N. Y. 173 
(1859.) 


that words imputing want of ability to 
a person in office are per se not action- 


2 Mayrant v. Richardson, 1N. & M. 
347 (1818). 

5’ Thus it was held slanderous per 
se to call a justice of the peace “a 
damned fool of a justice’? (Spiering v. 
Apdre, 45 Wis. 330 [1878]; and see 
Robbins v. Treadway, 2 J. J. Marsh. 
(Ky.) 540 (1829), and Gove v. Blethen, 
21 Minn. 80 (1874). 

* Some early English cases declared 


able when the office is one of honor or 
credit only, and not one of profit. 
Hence to call a justice of the peace 
**a fool, an ass, a coxcomb, a beetle- 
headed justice,’’ was held not action- 
able. Bill v. Field, 1 Sid. 67, 1 Lev. 
240; How v. Prinn, 2 Salk. 695. That 
this rule is now very doubtful, see 
Folkard’s Starkie on Libel and Slan- 
der, sec. 91. 
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puting such ignorance and incapacity as to show unfitness for the 
discharge of official duties are prima facie actionable, as well as 
charges affecting integrity.!| The other position taken in this 
case that charges of incapacity, though actionable per se, are 
privileged when published to the public man’s constituency, may 
well be sustained under the general rule which authorizes criti- 
cism and discussion of public men. But, as in other forms of 
criticism, the statement ought to express the real opinion of its 
author and be without malice. It is asserted in West Virginia? 
that publications in the public journals, relating to the physical or 
mental qualifications of a candidate for the office he seeks, are al- 
lowable, whether they be true or false and be made with good 
motives or maliciously. But this-is plainly too extreme doctrine, 
for it would sanction charges known to be false and published 
with the most positive malice.2 The same case declares that 
publications affecting moral qualifications are without excuse un- 
less proved to be true. But this rule plainly goes too far in the 
other direction. Honest, genuine, and fair-minded opinion seems 
justifiable in either case, but knowingly false and malicious im- 
putations should be prohibited. The tendency of the latest 
cases, therefore, on these points is most to be approved. 

This West Virginia case, while sanctioning free newspaper 
criticism upon the conduct of candidates, also adds the peculiar 
rule that it is not material that such criticism should in the esti- 
mate of the jury be just. It declares that the right to criticise 
involves the right on the part of the person making the publica- 
tion to judge himself of the justice of the criticism. This is in 
conflict with the English rule which submits the justice and fair- 
ness of the criticism to the jury, and certainly seems no improve- 
ment on that rule. A critic is not likely to regard his own 
comments as unjust, though they may exceed all reasonable and _ 


1 Words charging general ignor- 3 As, e.g., a malicious charge of in- 
ance or incapacity to a physician or sanity. But such a publication is 
lawyer are held actionable per se. clearly libelous in the case of private: 
Why should not the same be true of men (Perkins v. Mitchell, 31 Barb. 
persons in public office? See Town- 461; Southwick v. Stevens, 10 Johns. 
shend on Slander and Libel, sec’s. 443), and cannot, therefore, be excusa- 
193-196, ble in regard to public men, when 

* Sweeny v. Baker, 13 W. Va. 159. knowingly false. 
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fair limits, or may even descend to scurrilous vituperation. 
The American cases, in general, treat criticism of public men 
as a conditionally privileged communication, and the question 
whether there has been actual malice, so as to destroy the privi- 
lege, is, of course, submitted to the jury. But if criticism be 
false, reckless, and unjustifiable, this is evidence of malice. 
That a direct false charge of crime is not criticism the cases 
under this head fully agree. But the most recent decisions alle- 
viate the stringency of this rule by declaring that if the charge 
were published under an honest conviction of its truth, arising 
from reasonable grounds of belief, which were known at the time 
of publication, this evidence will be received in mitigation of 
damages.? In Illinois, however, evidence that such a charge in 
a newspaper was published against a candidate for the sole pur- 
pose of defeating his election, and that the author of it was ac- 
tuated solely by what he believed to be for the public good, has 
been deemed inadmissible in mitigation of damages; nor can the 
excitement of an election, as leading to the publication, be con- 
sidered for this purpose.* It is declared to be the law of this 


State that while the qualification and fitness of a candidate for 
office may be discussed with freedom by the press, yet his private 
character cannot be destroyed by libelous articles. 

The rule applicable to officers and candidates has been also ap- 


plied to other public men. Thus, a person who was a public 
speaker and lecturer, and professed to be an educator of the 
public, has been held open to criticism and ridicule by the press 
in respect to his public acts; but not to a false charge of crime 


1 See Gott v. Pulsifer, 122 Mass. 
235 (1877). 

2 Negley v. Farrow, 60 Md. 158; 
Hamilton v. Eno, 81 N.Y. 128; Jonesv. 
Townsend’s Admx., 21 Fla. 431; Bron- 
son v. Bruce, 59 Mich. 467. In Bailey 
v. Kalamazoo Pub’g Co., 40 Mich. 251, 
it issaid: ‘The public are interested 
in knowing the character of candi- 
dates for Congress; and while no man 
can lawfully destroy the reputation of 
acandidate by falsehood, yet if an 
honest mistake is made in an honest 


attempt to enlighten the public, it 
must reduce the damage to a mini- 
mun, if the fault itself is not serious, 
and there should be no unreasonable 
responsibility where there is no actual 
malice.’? 

8 Rearick v. Wilcox, 81 Ill. 77 
(1876). The plaintiff was candidate 
for police magistrate of a city, and the 
hewspaper article charred him with 
dishonesty and corruption while pre- 
viously holding public office. 
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and of feigning insanity to avoid the consequences of it, though 
such charge were made with good intent and with reason to be- 
lieve in its truth.’ In California, while the right of the press 
to criticise public officers is fully recognized, the trustee of a pri- 
vate corporation (a mining company ) is deemed not to be a public 
man within the rule; still, should a newspaper criticise him, the 
publisher may show the circumstances under which the publica. 
tion was made, the sources of his information, and the motives 
which induced the publication, in order to reduce the damages,? 
These cases seem fully consistent with the English rule. 

When charges affecting public officers are not published through 
the press to the general public, but are addressed only to a per- 
son or body of persons having the power to afford redress of 
grievances, or having a special interest in knowing the offi- 
cer’s character, even false charges of crime or corrupt conduct 
are privileged, if made in good faith. Thus, where twenty-four 
citizens of a county presented a petition to a council having 
power to remove the district-attorney, charging him with cor- 
rupt motives in his official action and with malversation in office, 
the petition was declared privileged, even though its statements 
were false. This was an early New York case and it proceeds 
upon much broader considerations of public policy than the other 
early cases in this State which relate to newspaper criticism. 
The rule it lays down is said, in its own language, to be required 
by ‘* the freedom of inquiry, the right of exposing malversation in 
public men and public institutions to the proper authority, the 
importance of punishing offenses, and the danger of silencing in- 
quiry and of affording immunity to guilt.’”’* Soin a later case in 
the same State, where a petition was sent to the Secretary of the 
United States Treasury, charging a subordinate officer with pec- 
ulation and fraud of various kinds, it was declared privileged, 
even if false; and while the court upholds the view that proof 
of malice and of want of probable cause for the charges would 


1 Smith v. Tribune Co., 4 Biss. 477 8’ Thorn v. Blanchard, 5 Johns. 508 

(1867). And see Com. v. Odell, 3  (1809.) 

Pittsb. 449 (1867). 4 See opinion of Clinton, J., p. 
2 Wilson v. Fitch, 41 Cal. 363 530. 

(1871). 
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destroy the privilege, still it maintains that if probable cause be 
shown to exist, the right of action is defeated.1_ These cases 
place the right of petition in New York upon a very strong foun- 
dation. So in Massachusetts, a statement made by a voter and 
tax-payer in town meeting, charging the town assessors with 
criminal misconduct affecting the town’s interests, was consid- 
ered justifiable, if made in good faith and with an honest belief 
in its truth, since both speaker and hearers had a common inter- 
est to protect.?- In an early case in Maryland statements made 
to a senator of the United States, upon his own request for in-— 
formation, charging a person nominated for office by the Presi- 
dent with fraudulent acts and with habits of intemperance 
unfitting him for office, were, in like manner, declared privileged, 
in the absence of proof of malice.? These cases will suffice as 
illustrations of the principle, though others might be cited to the 
same general effect.‘ 

Criminal prosecutions for libels upon public men have been 
very rare in this country, but in such as have occurred a right of 
public discussion has been sanctioned which does not exist in 
regard to private men. Thus the well-settled common-law rule 
that the truth is no defense in a criminal proceeding for l:bel was 
deemed inapplicable in an early case in Massachusetts, if the de- 
famatory publication should relate to the qualifications of a 
candidate for an elective office.’ ‘* Publications of the truth on 
this subject, ’’ it was declared, ‘* with the honest intention of 


1 Howard v. Thompson, 21 Wend. 
319 (1839). See also O’Donaghue v. 
McGovern, 23 Wend. 26; Vanderzee v. 
McGregor, 12 Jd. 545; Streety v. 
Wood, 15 Barb. 105; Cook v. Hill, 3 
Sandf. (Spr. Ct.) 341. By the New 
York decisions, the onus is laid on the 
plaintiff, in cases of this description, 
to prove both malice and want of 
probable cause. 

Smith v. Higgins, 16 Gray, 251 
(1860). An analogous case is Bradley 
v. Heath, 12 Pick. 163 (1881). 

* Law v. Scott, 5 H. & J. 438 (1829). 

4 See Grayv. Pentland, 2S. & R. 23; 


VOL. XXIII. 


25 


4 Id. 420 (1815); White v. Nichols, 8 
How. (U. S.) 266; State v. Burnham, 
9N. H. 34. 

5 Commonwealth v. Clap, 4 Mass. 
163 (1808). The libelous charge was 
posted up in several public places in 
Boston, and charged a person with 
being ‘‘a liar, a scoundrel, a cheat, 
and a swindier.’”? Constitutional or 
statutory provisions in the several 
States now generally declare that the 
truth is a good defense in criminal 
libels, if published from good motives 
and for justifiable ends. 
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informing the people, are not a libel.”’! It was indeed further 
said that every man holding an elective office might be deemed 
a candidate for re-election, if he did not disclaimit, and so within 
this principle. But this view has been disapproved in a recent 
case in the same State, in which it was claimed that charges 
against the private character of a sheriff, published to the voters 
of his county, were privileged, if made in good faith without 
malice and with belief in their truth.?- The sheriff had neither 
declared nor disclaimed any intention of being a candidate for the 
next election, which would not occur for a year or more, and 
the court was of opinion that there was no ground to regard him 
as presumably a candidate. The charges were, therefore, treated 
as without privilege, though the court remarked that when a 
candidate is actually before the public for election, much latitude 
should be allowed in publishing for the information of voters 
charges affecting his fitness for the office on account of moral 
character; the court also conceded that in such case the occasion 
would be privileged. This decision is of special value as show- 
ing approval of the view that the private character of candidates 
may be assailed, if it affects their fitness for public office. The 


same view has been asserted in England, as has been shown, and 


there can be no doubt that it is a most salutary rule. The com- 
mon statement that the public acts of public men may be criti- 
cised is apt to create the idea that their private character is 
wholly exempt from discussion. There is no reasonable ground 
for such a doctrine and it is a favorable sign that so able a court 
as that of Massachusetts shows a tendency to adopt broader views 
on this subject. This court, however, treats this broader doctrine 


1 s.c. See State v. Burnham, 9 N. 
H. 84 (1837); Com. v. Blanding, 3 
Pick. 304 (1825); People v. Croswell, 
8 Johns. Cas. 337 (1804). 

2 Com. v. Wardwell, 136 Mass. 164 
(1883). The libel was printed and 
circulated in Worcester, Mass., and 
charged the sheriff with being “an 
untruthful man,” ‘‘a profane man,” 
“a libertine,” with ruining a young 
lady,’’ with drawing a pistol on a lady 


because she exposed him in a crime, 
etc. These seem accusations of 
wrong-doing rather than criticism. ~ 
If the Massachusetts court shall 
finally decide that charges of this na- 
ture againsta candidate are privileged, 
the law of that State will afford a 
broader field to discussion than that of 
England. This case plainly shows 
such a tendency. 
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as applying only to candidates and not to public officers, and so 
limits its application more than has been done in England. Un- 
der reasonable limitations the principle seems applicable to both 
classes of public men, though it may well receive broader scope 
as applied to candidates. The whole question needs fuller dis- 
cussion than it has yet received by the courts. 

In an early criminal case for a libel on the government, prin- 
ciples like those of the later English cases are recognized, — that 
fair and temperate discussion is permitted of the forms and 
methods of government, but that publications are criminal which 
tend to produce sedition, anarchy, revolution or the overthrow of 
the established government.! But criminal prosecutions for this 
form of libel have been almost unknown in our history, and so 
without doubt will it ever continue. 

In the States already referred to under this head, and in some 
others, matters of public interest, in general, are also declared 
open to public comment as in England. Thus newspaper criti- 
cism, fair and reasonable and made in good faith, has been sanc- 
tioned of anything which is made a subject of public exhibition, 
as ¢.g., a stone statue exhibited as a scientific curiosity ;? of 
books and other publications;* of a project for the consolida- 
tion of railway lines with one running through the State where 
the newspaper is published, as well as of the past career of its 
projector as a railroad constructor and manager, since these are 
matters of public interest.‘ The publication in a medical 
journal of a true account of the expulsion by a medical society 
of one of its members, on charges of dishonorable and fraudulent 
conduct, has been declared privileged, as proper for the infor- 
mation of the profession and the public; * so of the publication in 


1 Respublica v. Dennie, 4 Yeates, 
267 (1805). 

2 Gott v. Pulsifer, 122 Mass. 235 
(1877). 

3 Reade v. Sweetzer, 6 Abb. Pr. 
(XN. 8.) 9, m.; Cooper v. Stone, 24 
Wend. 434. 

4 Crane v. Waters, 10 Fed. Rep. 619 
(1882, U. S. Circuit Ct. Mass.). This 
case adopts fully the English rule and 
is of special value. 


5 Barrows v. Bell, 7 Gray, 301 
(1856). As to the proceedings of such 
quasi-judicial bodies, this case asserts 
@ somewhat larger liberty than is 
given in England. It says: ‘‘So many 
municipal, parochial, and other public 
corporations, and so many large vol- 
untary associations formed for almost 
every lawful purpose of benevolence, 
business, or interest, are constantly 
holding meetings in their nature pub- 
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a religious denominational journal of the proceedings taken by an 
association of clergymen against one of their number upon 
charges of untruthfulness, deception, and creating disturbance 
among the churches.’ Fair, temperate, and conscientious criti- 
cism is allowable in such cases, but not ill-will or malice; for 
public station may ever be purified, never vilified.’”’? The 
publication in the newspapers by a corporation of a caution to 
the public against further trusting one of its subscription agents, 
is privileged, if made in good faith for the protection of the 
public and its own interests.* Of the same nature is a warning 
given tothe public in an advertisement, against negotiating a note 
alleged to have been stolen.t So a newspaper has been held 
justified in publishing the testimony of a witness given before an 
investigating committee of Congress; ° or the proceedings of a 
town council at one of its meetings.6 The advantages of public- 
ity in such cases are deemed to outweigh the detriment to any 
individual by such publications, on the same principle that the 
publication of legislative and judicial proceedings has long been 
sanctioned.’ In Michigan it has been said that the newspapers 
have the right to discuss matters which relate to the health, 
welfare, comfort and happiness of the people, and in so doing 
they may state facts, draw their own inferences, and give their 
own views upon the facts. But this will not justify the publica- 
tion of false charges against an officer, not elected by the 
people; ® nor will the publication of libels be sanctioned, because 
they are published as news and in good faith.” 


lic, and so usual is it thattheir pro- (1856); S. P. Hatch v. Lane, 105 
ceedings are published for general use Mass. 394 (1870). 

and information, that the law, to adapt 4 Comm. v. Featherston, 9 Phil. 594 
itself to the necessary condition of (1872). 

society, must of necessity admit of 5 Terry v. Fellows, 21 La. Ann. 375 
these public proceedings, andajust (1869). 

and proper publication of them, as far 6 Wallis v. Bazet, 34 Id. 181 (1882). 
as it can be done consistently with ™ McBee v. Fulton, 47 Md. 403 
private rights.”’ (1877). Barrows v. Bell, supra. 

1 Shurtleff v. Stevens, 51 Vt. 591 ® Peoples v. Detroit Post and 
(1879); see also Farnsworth». Storrs, Tribune, 54 Mich. 457 (1883); Scripps 
5 Cush. 412. v. Foster, 41 Mich. 742 (1879). 

2 Id, ® s.c. 89 Mich, 376 (1878). 

3 Garrett v. Gilbert, 6 Gray, 94 10 Mallory v. Pioneer Press Co., St 

Minn. 521 (1886). : 
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It is apparent, therefore, that the law of the several States that 
have been referred to under this head exhibits, as most recently 
defined, a general similarity to the English law. All these States 
agree in sanctioning criticism of public men, in forbidding false 
accusation. They agree also that criticism may be severe, if it 
be made in good faith and relate to actual conduct, but that 
charges of crime and positive misconduct must be proved to be 
true, to be defensible. It would seem, however, that in some 
States a narrower view is taken than in England, as to what 
constitutes criticism, and thus the range of discussion is unduly 
limited. Some courts have even seemed to be of opinion that 
criticism, when untrue and defamatory, ceases to be criticism, 
but amounts to false accusation; and while they declare, in well 
sounding phrase, that criticism may be free, bold, and fearless, 
yet they show little mercy to the free and bold critic, when he 
attempts to exercise the privilege. This may be called liberty of 
discussion, but in no way does it deserve the name. Certainly 
the English rule in its widest reach is none too broad for this 
land of elective offices and universal suffrage. Its true extent 
has been most fully appreciated in a recent American case which 
declares that ‘* the modern doctrine appears to be, that the public 
has a right to discuss, in good faith, the public conduct and 
qualifications of a public man with more freedom than they can 
take with a private matter or with the private conduct of any one. 
In such discussions they are not held to prove the exact truth of 
their statements and the soundness of their inferences, provided 
they are not actuated by express malice and there are reasonable 
grounds for their statements, all of which is for the jury.’’? 
It seems reasonable to expect that the States, mentioned under 
this head, will in further adjudication apply a rule as liberal as 
this. Massachusetts, in its latest cases, is even showing u tendency 
towards doctrines still more liberal. 

Tue Srrict Rute.— Some of the early New York cases, as has 
been seen, laid down a very narrow rule upon this subject,” but 


1 Crane v. Waters, 10 Fed. Rep. 619 2 See King v. Root, Lewis v. Few, 
(1882). See the able dissenting opinion supra. 
of Judge Cooley in Atkinson v. Detroit 
Free Press Co., 46 Mich. 341 (1881). 
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as the latest case in that State sanctions free criticism of public 
men,! the present New York law seems properly ranged under 
the rule just considered, at least in its general features. §o in 
Minnesota formerly, the strict rule was declared that ‘+ a public 
journal or an individual who indulges in defamatory assertions 
about candidates for office is equally liable for his acts with those 
who commit the same offense against private individuals; ’’? but 
a late case in that State establishes a much more liberal doctrine, 
as will shortly be shown. But there is one State at least, which 
still maintains a specially illiberal rule. This is Tennessee, where 
it is adjudged by a recent decision that ‘* neither the public press 
nor individuals can discuss the conduct or character of officers 
and candidates for office, without incurriag liability civil or 
criminal, for defamatory utterances published, even though 
such publications are made without malice and upon probable 
grounds.’’* The liberty of the press, says the court, is not 
deemed to be narrowly restricted by this rule, because the truth 
of the publication can always be shown in defense even in a 
criminal case. And besides, adds the court, ‘‘ if a publication 
is made bona fide and without malice, even though the truth 
cannot be shown, our courts and juries are not disposed to be 
severe with offenders.’’ It seems odd to find a court justifying 
a harsh rule because juries will probably be tender in applying 
it. The fact is that the rule itself is too narrow and illiberal for 
modern times, and it is strange that even a single State should 
adopt it. The case declaring this rule is a criminal one, but the 
rule itself appears to bo adopted as a general doctrine affecting 
both civil and criminal responsibility. It attempts no distinction 
between criticism and false accusation, but simply prohibits all 
discussion which may be defamatory. If this doctrine be main- 
tained without qualification, political discussion will merely exist 
on sufferance in Tennessee.* 


1 Hamilton v. Eno, supra. the abuses alleged to be incident there- 

2 Aldrich v. Press Printing Co., 9 to,andimputed the grossest dereliction 
Minn, 133 (1864). of duty, if not positive crime, to its 

8 Banner Pub’g. Co v. The State, 16 officials or to some of them. The 
Lea, 176 (1885). The publicationcom- words of the publication are not given. 
plained of vigorously denounced the 4 In an early civil case in the same 
management of the State prison and State it was held that slanderous 
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Tue Liserat Rute. —Arule of this kind is now established 
ina number of the States and is of modern growth. Thus in 
New Hampshire it is said that ‘‘ in this country every citizen has 
the right to call the attention of his fellow-citizens to the mal- 
administration of public affairs, or the misconduct of public 
servants, if his real motive in doing so is to bring about a reform 
of abuses or to defeat the re-election or re-appointment of an 
incompetent officer.’ Hence newspaper publications made during 
the civil war, charging the Union soldiers in Virginia with fla- 
grant misconduct and acts of crime, were deemed justifiable, if 
the purpose of the publisher was to inform the public of the 
manner in which the war was conducted, so as to induce citizens 
to use their influence with the government to suppress abuses, 
or to vote for members of Congress and other officers who would 
check such abuses, reform the army, stop the war, or conduct it 
inamore humane manner. The publication with such motives 


was declared justifiable, ‘‘ if the facts alleged were true or if the 
publisher had probable cause to believe, and did believe, that 
they were true.’’! This principle is also declared applicable 
when the object sought is the removal of an incompetent officer 


or to prevent the election of an unsuitable person to office.? 
Under this broad doctrine, not only criticism, but also charges 
of positive misconduct, whether in public or private life, and 
even of crime, have been adjudged permissible. Thus, in Iowa, 
a charge of stealing and dishonesty,’ or of cheating and false 
pretenses,‘ spoken against a candidate for public office in the 
hearing of electors, is privileged, though false, if made in good 


words spoken of a candidate so as to 


cause the loss of his election are ac- 
tionable. The judges differed in 
opinion as to the general right to dis- 
cuss candidates. (Brewer v. Weakley, 
2 Overton, 99 [1807]). This case is 
not referred to in the one above cited. 

1 Palmer v. Concord, 48 N. H. 211 
(1868). See State v. Burnham, 9 N. H. 
84 (1837). 

* Carpenter v. Bailey, 53 N. H. 590 
(1873). This case holds that a plea 
of defendant setting forth that he had 


been informed and believed that 
the facts published by him were true, 
was not sufficient allegation of prob- 
able cause, for the information may 
have been from an unreliable source. 
But if probable cause had been prop- 
erly pleaded, there is no doubt that 
information from a credible source 
would have been received in evidence 
to support such plea. The head-note 
is misleading on this point. 

3 Bays v. Hunt, 60 Ia. 251 (1882). 

4 Mott v. Dawson, 46 Ia. 533 (1877). 
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faith and with an honest belief in its truth, for the purpose of 
informing the electors of his character and qualifications for 
office. In Minnesota, a newspaper article published by residents 
and tax-payers ofa city, charging the city treasurer (who was a 
candidate for re-election) with having failed to account for city 
funds which he had received in his official capacity, was adjudged 
privileged, under like conditions.’ A like principle has been ap- 
proved in Texas, where a newspaper article contained insinua- 
tions against a candidate for mayor that he had been guilty of 
an abuse of trust as administrator of a private estate; ?in Kansas, 
where imputations were made against a candidate for county 
attorney in a printed article circulated in the county, that he 
had participated in the mutilation of election returns; * and in 
Pennsylvania, where a judge who was a candidate for re-election 
was falsely accused in a letter read at a public meeting, of 
having, by his charge to the jury in a certain case, made possible 
a ** sewer steal of $200,000.’ 

Under this liberal rule, therefore, the imputations may relate 
to either public or private conduct, if they be such as to affect 
the candidate’s fitness and qualifications for office.’ All the 
cases, moreover, agree that the publication must be made in good 
faith with an honest belief in its truth, and to the persons or in 
the community having an interest inthe information.® But they 
differ upon the point whether there must be probable cause for 
the defendant’s belief. In Iowa honest belief, though based only 
upon information derived from others, will protect the defend- 


1 Marks v. Baker, 28 Minn. 162 


principle as to the right of discussion, 
(1881). This case virtually overrules 


but only on the point that the ques- 


the prior case of Aldrich v. Press 
Printing Co., supra, though not re- 
ferring to it. 

2 Express Printing Co. v. Copeland, 
64 Tex. 354 (1885). 

8 State v. Balch, 31 Kan. 465 (1884). 

4 Briggs v. Garrett, 111 Pa. St. 404 
1886), distinguishing Barr v. Moore,) 
87 Id. 385 (1878) and Rowand v. De 
Camp, 96 Id. 493 (1880); see also Neeb 
v. Hope, 111 Pa. St. 145 (1885). In 
Briggs v. Garrett, three judges dis- 
sented, not, however, on the general 


tion of malice should have been sub- 
mitted to the jury. 

5 See Briggs v. Garrett, Express 
Printing Co. v. Copeland, supra. 

6 Still it will be observed that in 
some of these cases the charge was 
published in a newspaper, and so was 
exposed, at least, to the chance of cir- 
culation among persons not belonging 
to the public man’s constituency. But 
see Jones v. Townsend’s Admx., 21 Fla. 
431, 
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ant, and the jury need not be instructed that there must have 
been reasonable grounds for such belief.1_ In Kansas and Min- 
nesota this point is not specifically touched upon, though the 
law, as defined by the court, is consistent with the Iowa doc- 
‘trine.? But in New Hampshire, Texas, and Pennsylvania, prob- 
able cause of belief is required, as well as actual belief.* In 
these three States, morever, as in Iowa, information derived from 
a credible source is regarded as good evidence of probable cause.‘ 

The Texas case rules that if the publication is false, the burden 
of proof rests upon the defendant to show his good faith, his be- 
lief in its truth, and that there were reasonable grounds for this 
belief. But the general rule in the case of privileged communi- 
cations is that proof of malice must be given by the plaintiff, and 
this rule is recognized in most of the cases. As tothe burden of 
proof respecting probable cause, little has been said. Evidence 
tending to show absence of probable cause would naturally be 
given by the plaintiff to indicate the existence of malice, and then 
the defendant might give counter evidence that there were reason- 
able grounds for the publication. If the plaintiff's own case dis- 
closes the existence of probable cause, a nonsuit may be directed.” 

ComPaRISON OF THE DirreRENT Doctrines.— This review 
of the English and American law shows that, in general, the 
rules of the modern law governing the right of discussion 
of public men are conceived in no narrow spirit. Whether 
the right be limited to comment and criticism, as in England 
and some of our States, or be broader still in scope, as in 
other States, it gives large play to the expression of honest 
and candid opinion, even if this be at times mistaken and unjust. 
But it is much to be desired that in those States of this country, 


1 Bays v. Hunt, 60 Ia. 251. In 3 Palmer v. Concord, Carpenter v. 
Mott v. Dawson, 46 Ia. 533, the rule Bailey, Express Printing Co. v. Cope- 
was laid down as requiring probable land, Briggs v. Garrett, supra. 
cause, but in this respect the later 4 See cases cited in last note, and 
case qualifies it. ; also Bays v. Hunt, supra. 

2 State v. Balch, Marks v. Baker, 5 Express Printing Co. v. Copeland, 
supra. The answer inthis last case, supra. 
however, alleged that ‘the defend- ® Marks v. Baker, Briggs v. Garrett, 
ants believed there was reasonable Palmer v. Concord, supra. 

Cause for the publication.” 7 Briggs v. Garrett, supra. 
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where, as in England, only criticism is sanctioned, the full meas. 
ure of English doctrine upon this subject be understood and ac- 
cepted. The English rule, broad and liberal as it is, is still none 
too much so, to properly subserve public interests. If it needs 
change in any direction, such change should certainly not consist 
in narrowing, but rather in still further widening its scope. But 
even asthe rule stands to-day, it is fair, reasonable, and salutary, 
well promoting public advantage, and at the same time well pro. 
tecting the character of public men from unmerited detraction. 
But when the right of criticism is so narrowly interpreted, as it 
has been in some American cases, as to sanction only the expres- 
sion of such imputations and opinions as can be proved to be 
true, it is absurd to speak of it asa special right pertaining to 
public men; for even private men may be so discussed. Or, 
when, in States allowing broader and freer criticism of public 
than of private men, it is still maintained that no imputation of 
wrongful motives for acts committed is permissible, unless shown 
to be true, the reason upon which the right of discussion is es- 
tablished seems to be lost sight of. For the object of this right 
is the public welfare through theenlightenment of public opinion 
concerning the character and qualifications of public men. But 
how can corruption in office be exposed, if, when official acts 
indicate to reasonable minds the existence of corrupt motives, 
the citizen dare not speak his honest opinion to that effect, be- 
cause he cannot prove the inference true in ever jot and tittle? 
No evilis more insidious, more dangerous to the body-politic, 
than this of official corruption. From its very nature it is con- 
ceived in darkness, and though sometimes openly consummated 
in defiance of public opinion, yet usually it is executed with all 
possible secrecy. Evidence to bind together all its hidden links 
is but rarely procurable. Nothing is seen but the overt acts, 
which, more or less plainly, suggest the presence of corrupt de- 
signs. Shall not the citizen, therefore, be permitted to speak 
his honest, fair, and reasonable judgment in such cases, even if 
he proves to be mistaken in his conclusions? His statements 
are not baseless fabrications, but are plainly in the nature of 
opinion or criticism, based upon positive acts. To repress and 
punish such criticism would prove a greater peril to the public 
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interest than a benefit. So fair criticism, inferring any kind of 
motive for public acts, or judging of physical or mental condi- 
tion from the outward signs which naturally indicate them, seems 
entirely legitimate. This doctrine leaves undisturbed the rule 
that false accusation, made wholly without foundation, is punisha- 
ble, and thus public men are protected from all charges of 
wrong-doing which their own acts do not reasonably give occa- 
sion for. It seems fortunate, therefore, that some of the most 
weighty of recent American decisions show a tendency to adopt 
this broad view of the latitude of criticism as the proper one. 
And even if the leaven of English doctrine effects nothing more 
than that probable cause for charging wrongful motives shall be 
provable in mitigation of damages, as has lately been ruled in 
several of our States, still this will be a notable advance from the 
narrow rigor of early American cases. 

The considerations just advanced also afford much justification 
for the recent doctrine of several of the States, which is spoken 
of above as the *‘ liberal rule.’”’ This permits not only criticism, 
but also charges of misconduct and even of criminal acts, if such 
charges be based upon an honest belief in their truth, and, as 
some States further add, upon probable grounds of belief. For 
the officer or candidate who has committed misdeeds occupies 
a‘*coigne of vantage,’’ when his integrity or moral fitness for 
office is in question. He may rely for safety upon the impossi- 
bility of proving his guilt. He has concealed his wrong-doing 
and wiped out the traces of it. If he has purloined public 
moneys while in office, he has probably also doctored the books 
so as to avoid detection. Thus in New York City, shortly before 
the clear exposure of the notorious Tweed frauds, the official 
books of his confederate, the comptroller, were examined by a 
committee composed of several of the most acute and reputable 
citizens of that city, but they found no evidence of the peculations 
that had been going on for years. In cases such as these, if the 
citizen cannot charge fraud and peculation, until he is absolutely 
sure he is right and has the requisite evidence to prove his state- 
ments, the instances would be rare indeed in which he could 
safely venture to speak. But it is of the most vital importance to 
the public interests that such wrongs be detected and punished, 
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and that persons guilty of them be excluded from public office, 
And the same is true of other misdeeds, whether in public or in 
private life, which demonstrate unfitness for public office. If 
charges of such wrong-doing be allowed by law to be made, when 
made in good faith and upon reasonable cause to believe them 
true, public attention and inquiry may be aroused and dangers to 
the public welfare be revealed, which otherwise would remain 
undiscovered. 

Objection has been made to such a rule as this because it would 
expose upright and innocent men to undue license of abuse and 
misrepresentation, without redress. But this danger is greatly 
guarded against by allowing only such charges to be made as 
distinctly relate to unfitness for office, and by requiring good 
faith in the accuser and probable grounds of belief. And the 
rule thus limited seems more reasonable than that established in 
Iowa, which declares it unnecessary that there should be prob- 
able cause of belief. And if, even under the rule as thus 
qualified, false charges should sometimes have to be endured, is 
this too great a price to pay for the public weal? Servants of 
private masters may have to suffer from false charges made to 
protect their masters’ interests. But the interest of the public 
in knowing the character of its servants is of infinitely higher im- 
portance. And again, even the private citizen may have to en- 
dure so bitter an injustice as the false accusation of crime to the 
public authorities, if this be made upon probable cause and to 
subserve the interests of public justice. Shall the public officer 
or candidate not be in like manner amenable to that tribunal, 
from which his power must come to work for public good or ill? 
The maxim, salus populi, suprema lex, can have no more vital 
application than in cases like these, in countries where the right 
to public office depends upon the suffrages of the citizens. 
Cases of undeserved reproach and accusation may occur, but, as 
has been well said, ** this is the sacrifice which the individual 
must make for the public good, just as the soldier is shot down 


in battle to preserve for others the blessings of free govern- 
ment,’’} 


*! Briggs v. Garrett, 111 Pa. St. 404, 419, per Paxson, J. 
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It may further be said that honest officials who are unjustly 
aspersed can usually prove the rectitude of their public acts with 
but little difficulty. Honestly kept accounts and proper balances 
will certainly speak with irresistible force against charges of dis- 
honesty and peculation. And the voice of honorable associates 
in office, to whose words the public will be apt to give heed, will 
not be silent when defense is needed against unjust detraction. 
Nor is the public, as experience has shown, prone to have its 
confidence in worthy men destroyed by the efforts of partisan 
malice and misrepresentation. Unjust accusation, as is well 
known, is apt to react against the accuser. 

Whether, therefore, this liberal doctrine be preferred, or the 
narrower English rule, it may well be said that either of them 
rests upon a broad basis of sound public policy. Each of them 
guards well against what has been aptly called ‘ the danger of 
silencing inquiry and of affording impunity to guilt.’’! It is 
certainly to be hoped that no doctrine less liberal than these shall 
become permanently established in any part of this country. 
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SURFACE WATERS. 


I. Defined. 
II. Distinguished from Water-Courses. 
III. Subterraneous and Percolating Waters. 
IV. Overflow to Water-Courses. 
V. Stagnant Bodies. 
VI. Right to Appropriate. 
VII. Obstruction of Flow. 
1. Common-Law Doctrine. 
2. Civil-Law Rule. 
3. Modified Doctrine. 
4. English Rule. 
VIII. Drainage of Surface Waters. 
IX. Pollution of Surface and Percolating Waters. 


I. Derrvep. — Surface waters are waters coming from a casual 
source, — as rains or melting snows,—and having only a tempo- 
rary flow, although following a well defined course when they 
do occur; } or are waters which ooze through the soil, or diffuse 
or spread themselves over its surface, forming bogs, swamps and 
marshes, and having no defined channel.? 

II. Distineuisuep From WaterR-CovurseEs. — In defining the 
requisites of a water-course, the courts are all agreed that there 
must be a stream flowing in a particular direction, though it need 
not flow continually. It may sometimes bedry. It must flowin 
a definite channel having a bed, sides, or banks, and usually dis- 
charge itself into some other stream or body of water. It must 
be something more than a mere surface drainage over the entire 
tract of land, occasioned by unusual freshets or other extraor- 
dinary causes.’ The courts are also unanimous in holding that 


1 Gibbs v. Williams, 25 Kan. 214; Am. Rep. 715; Palmer v. Waddell, 
s, c. 87 Am. Rep. 241; Lessard v. 22 Kan. 352; Gibbs v. Williams, 25 
Stram, 62 Wis. 112; 51 Am. Rep. Kan. 210; 37 Am. Rep. 241; Barnes 


715; Hoyt v. Hudson, 27 Wis. 656. v. Sabron, 10 Nev. 217; Shields ». 
2 Schaefer v. Marthaler, 34 Minn. Arndt, 3 Green’s Ch. (N. J.) 234; 
487; s. c. 57 Am. Rep. 73. Bloodgood v. Ayers, 108 N. Y. 400; 2 


3 Hoyt v. Hudson, 27 Wis. 656; Am. St. Rep. 448; Barkley v. Wil- 
Lessard v. Stram, 62 Wis. 112; 51 cox, 86 N. Y. 147; 40 Am. Rep. 519; 
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where rain water flows down a natural depression without form- 
ing for itself a bed or channel, there is no water-course, although at 
recurring seasons a large stream of water should flow. In Gibbs 
v. Williams, ? a depression which formed the natural drainage of 
a tract of land amounting to from one thousand to twelve hun- 
dred acres, ran through a city. It was from three to five feet in 
depth, and from thirty to fifty feet in width. Across it at one 
time the city built bridges. It was called by various witnesses 
a ravine, a draw, a depression. Several testified to having run a 
mowing machine up it, and grass grew throughout the greater 
part of its extent. There was no general cut in the soil caused 
by the flow of water; and it had not the sharp, distinct banks of 
aravine. A large stream of water usually flowed down it after 
rains, but the court held notwithstanding that it was not a water- 
course, and that waters so flowing were surface waters. Brewer, 
J., said: ** For a water-course there must be a channel, a bed 
to the stream, and not merely low land and a depression in the 
prairie over which water flows. It matters not what the width or 
depth may be, a water-course implies a distinct channel, a way 
eut and kept open by running waters, a passage whose appear- 
ance, different from that of the adjacent land, discloses to every 
eye, on a mere casual glance, the bed of a constant or frequent 
stream. ’’ ? He quoted with approval the language of the United 
States Supreme Court in Howard v. Ingersoll ‘ to the effect that 
the bed of a river is a natural object, not to be sought for merely 
by the application of abstract rules, but as other natural objects 
are sought for and found ;— by examining the banks, and ascer- 
taining where the presence and the action of the water are so 
common and usual, and so long continued as to mark upon the 
soil of the bed a character distinct from that of the banks, in 
respect to vegetation as well as in respect to the soil itself. 

The rule requiring a defined channel with bed and banks is 


Luther v, Winnisimmet Co., 63 Mass. 51; Am. Rep. 241; Bowlsby v. Speer, 

(9 Cush.) 171; Swett v. Cutts, 50 N. 31 N. J. L. 351. 

H. 439; 9 Am. Rep. 276. See, also, 2 25 Kan. 210; 37 Am. Rep. 241. 

Schlichter v. Phillipy, 67 Ind. 201. ® See, also, Jones v. Wabash, St. 
1 Ashley v. Wolcott, 65 Mass. (11 L.&P. Ry. Co., 18 Mo.App. 251. 

Cush.) 192; Hoyt v. Hudson, 27 Wis. 455 U.S. (18 How. 427). 

656; Lessard v. Stram, 62 Wis. 112; 
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subject to a slight modification. If a stream, after flowing for 
some distance in a well-defined channel, owing to the level char. 
acter of the grounds, spreads out over a wide space without any 
apparent banks, yet usually flows in a continuous current, and 
passes over the surface to the lands below, where it again forms 
itself into a well-defined water-course, it continues to be a water- 
course throughout its whole length.! If, however, such stream, 
instead of re-appearing in a body, had sunk into the soil, and 
no water remained to pass along except under the surface, it 
would have ceased to be a water-course.? 

Onthe question whether waters derived from rain and melting 
snow, and flowing in a body down a well-defined ravine or gully 
form a water-coursethere is some diversity of opinion. In Shields 
v. Arndt,? the court said: ** There must be water as well as 
land, and it must be a stream usually flowing in a particular di- 
rection.. It need not flow continually, as many streams in this 
country are at times dry. There is a wide distinction, however, 
between a regular flowing stream of water, which at certain 
seasons is dried up, and one which in times of a freshet, or the 
melting of snow, descends from the mountain and inundates the 
country.’”” The Wisconsin court follows the same rule. In 
Hoyt v. Hudson,‘ the court declared that the term ‘* water- 
course ’’ does not include water flowing in hollows or ravines in 
land, which is the mere surface water, and is discharged through 
them from higher to lower levels, but which at times are desti- 
tute of water. Such hollows or ravines are not, in legal contem- 
plation, water-courses. This ruling was followed in a recent 
case,> and seems to be in keeping with the civil law.® 

In Kansas, the courts have rendered decisions which support 


1 Gillett v. Johnson, 30 Conn. 180; 6 In a case in Scotland, where the 
Macomber v. Godfrey, 108 Mass. 219;  civillaw is paramount, Lord Monboddo 
11 Am. Rep. 349. said: ‘A stagnum or torrens which has 

2 Broadbent v. Ramsbotham, 11 not a perpetual course, is entirely 
Exch. 602; Buffum v. Harris, 5 R.I. privatijuris, and, therefore, the heritor 
243. upon whose ground it is, may make 

3 8 Green’s Ch. (N. J.) 234. hat use of it he pleases.” Mags. of 

4 27 Wis. 656; 51 Am. Rep. 715. Linlithgow v. Elphinstone, 5 Brown's 

5 Lessard v. Stram, 62 Wis. 112; Suppt. 935. 

51 Am. Rep. 715. 
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the opposite view. In Palmer v. Waddell,! the court said: ‘* The 
rule that the owner of a tract of land may obstruct the flow of 
surface water across his land appears to and does have an ex- 
ception, which is where surface water, having no definite source, 
is supplied from the falling rains and melting snow from a hilly 
- region or high bluffs, and owing to the natural formation of the 
surface of the ground is forced to seek an outlet through a gorge 
or ravine, and by its flow assumes a definite or natural channel 
and escapes through such channel regularly during the spring 
months of every year and in seasons of heavy rains; and such 
has always been the case so far as the memory of man runs.’’ ? 
A Nevada case seems to support the Kansas decisions, although 
in that case,’ the flow of the stream seems to have had a greater 
degree of permanence. Currant creek was supplied at certain 
seasons of the year from springs having their rise and flow along 
its banks and beds, but mostly from the melting snow on the 
mountains. There was no regularity as to the quantity of the 
water, the amount flowing differing with the seasons, and being 
dependent on the character of the weather during the preceding 
winter. After a cold winter, when deep snow had fallen, the 
water flowed in greater quantity and for a longer time than after 
an open winter with but little snow; hence the amount of water 
varied in summer — according to the testimony — from nothing 
to five thousand inches. The court held that notwithstanding 
the irregular flow the creek was a water-course. 
In a case in Minnesota,‘ it appeared that the municipal author- 
ities graded a street across a ravine. The ravine was about three 
rods wide, and on either side was a hill fifteen or twenty feet 
high. In the bottom of the ravine was a well-defined channel or 
water-course from six to eight feet wide, and from four to five 
feet deep. This channel was the only and usual means of drain- 
age of a considerable tract of country; but in the absence of 
rains or melting snow, it was usually dry. The city constructed 
a sewer which proved insufficient, and the result was that adjoin- 
ing lands were flooded. The court held that the rules applicable 


1 22 Kan. 352. 3 Barnes v. Sabron, 10 Nev. 217. 
® Quoted with approval in Gibbs v. * McClure v. City of Redwing, 28 
Williams, 25 Kan. 210. Minn. 186. 
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to surface waters could not be applied without considerable 
modification. They said: ** We do not deem it necessary to de. 
termine whether this was a ‘ natural water-course’ or mere ¢ gur- 
face water,’ under the legal definitions of these terms. If it be 
surface water, the general common-law doctrine that neither the 
retention or repulsion of surface waters is an actionable injury, 
must necessarily be modified in such cases. In a broken and 
bluffy region of country, like that part of southeastern Minne- 
sota adjacent to the Mississippi river and its tributaries, inter. 
sected by long, deep cavities or ravines, surrounded by high, 
steep hills or bluffs, down which large quantities of water from 
rain or melting snow rush with the rapidity of a torrent, after 
attaining the volume of a small river, and usually following a 
well-defined channel, it would be manifestly inappropriate and 
unjust to apply the rules of the common law applicable to surface 
water. In many respects such streams partake more of the 
nature of natural streams than of surface water, and must, at 
least to a certain extent, be governed by the same rules.”’ 

AND PercoLaTine Waters. —In the 
case of waters flowing underground and percolating beneath the 
surface, the rules which govern waters flowing on the surface are 
applicable so far as the circumstances will permit. Streams 
flowing in a body underground and having a known and defined 
course are to be treated as water-courses, but percolations 
spreading in every direction through the soil are deemed to be 
upon the same basis as surface waters.1_ In Acton v. Blundell,’ 
Tindal, L.C. J., after prefacing his remarks with the state- 
ment that ‘* the question agreed had been in substance this:— 
whether the right to the enjoyment of an underground spring is 
governed by the same rule of law as that which applies to and 
regulates a water-course flowing on the surface,’’ said: ‘“ We 
think that the present case is not to be governed by the law 
which applies to rivers and flowing streams, but that it rather 
falls within that principle which gives to the owner of the soil all 


1 Wheatley v. Baugh, 25 Pa. St. 118; Greenleaf ». Francis, 35 Mass. 
528; Acton v. Blundell, 12 M. & W. (18 Pick.) 121. 
824; Chasemore »v. Richards, 7 H. L. 212M. & W. 824, 348. 
Cas. 348; Bury v. Pope, 1 Cro. Eliz. 
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that lies beneath his surface; that the land immediately below is 
his property, whether it is solid rock, or porous ground or 
venous earth, or part soil, part water; that the person who owns 
the surface may dig therein, and apply all that is there found to 
his own purposes at his free will and pleasure; and that if in the 
exercise of such right he intercepts or drains off the water col- 
lected from underground springs in his neighbor’s well, this in- 
convenience to his neighbor falls within the description of 
damnum absque injuria which cannot become the ground of an 
action.”’ 

In a later case,' Pollock, L. C. B., referred to the distinction 
drawn between subterranean waters flowing in a body, and 
waters percolating through the soil in the following language: 
‘Tf the course of a subterranean stream were well known, as is 
the case with many which sink underground, pursue for a short 
space asubterraneous course, and then emerge again, it never 
could be contended that the owner of the soil under which the 
stream flowed could not maintain an action for the diversion of 
it, if ittook place under such circumstances as would have en- 
abled him to recover had the stream been wholly above ground.’’? 

IV. OverFLow oF WarTer-Courses. — Waters overflowing 
the banks of a stream, in consequence of the insufficiency of 
the natural channel to hold and carry off the same, have been 
held to be ** surface waters ’’ within the meaning of that term.’ 
With the exception of the cases cited, there appear to be no 
American cases bearing upon the subject. And there is, so far 
as can be found, only one English case which has only an indi- 
rect bearing. In that case,‘ the riparian owners had, for the 
purpose of protecting their lands, placed fenders upon the banks 
of a stream with the result that the waters were prevented from 
escaping across the country as they had been accustomed to do 


1 Dickinson v. Grand Junc. Can. 35 Am. Rep. 431; Abbott v. Kansas 
Co.,7 Exch. 300. City, St. J. & C. B. R. R. Co., 83 Mo. 
* See, also, Saddler v. Lee, 66 Ga. 271; 53 Am. Rep. 581; Shane v. Kan- 
45; 8. c. 42 Am. Rep. 62. sas City, etc., R. R. Co., 71 Mo. 287; 
8 Taylor v. Fickas, 64 Ind. 167; Mc- 86 Am. Rep. 480. 
Cormick v. Kansas City, St. J. & C. B. 4 Rex v. Trafford, 1 B. & A. 874. 
R. R. Co., 57 Mo. 433; 8.¢. 70 Mo. 359; 
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and were thrown back upon the embankment of a canal which 
suffered injury. The court held that the fenders were an unwar- 
rantable obstruction or diversion of the stream, and that the 
proprietors might be indicted for maintaining a public nuisance, 
The court also declared that no distinction could be made be- 
tween the ordinary course of water flowing in a bounded channel 
at all usual seasons, and the extraordinary course which its super- 
abundant quantity has been accustomed to take at particular 
seasons. No good reason seems to exist for making a distinction 
between an erection placed upon the bank of a stream, and one 
placed at a distance from the bank, and it would therefore 
appear that the American and the English cases can scarcely be 
reconciled. 

As soon, however, as the overflowed water regains the water- 
course, it cannot, in any event, be any longer deemed surface 
water. In Iowa the court has held that if water left the banks 
of a well-defined stream, flowed over adjoining lands for a short 
distance and was then stopped by an embankment and forced 
back into the stream above a culvert they were not surface 
waters, but must in determining the sufficiency of the culvert, be 
regarded in the same light as if they had continuously flowed in 
the stream.? 

V. Sracnant Bopres.— A body of water forming a lake or 
pond and usually having no outlet, is governed by the same 
rules as are water-courses.?- A body of water four and a quarter 
acres in extent, in a natural depression forming a basin, was fed 
solely by surface waters produced by rains and melting snows 
falling upon higher adjacent land, and running naturally into 
such basin. The greatest depth of water in the basin at the 
deepest place was, at an ordinary stage, five feet, and at the same 
stage its greatest depth on the line between the lands of the par-. 
ties on whose grounds it was situated was two and nine-tenths 
feet. The character of the soil under the basin was such that it 

retained the water, so that the only waste was from evaporation, 


1 Sullens v. Chicago, R. I. & P. Ry. 2 Schaefer v. Marthaler, 34 Minn. 
Co. (Iowa), 38 N. W. Rep. 545. See, 487; 57 Am. Rep. 73; Alcornv. Sadler 
also, Moore v. Chicago, B. & Q. Ry. (Miss.), 5 So. Rep. 694. 

Co. (Iowa), 39 N. W. Rep. 390. 
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except during high water for six or eight weeks in the year when 
it overflowed through a natural channel on the land of one of 
the parties. There was another natural channel, through which, 
during heavy rains, and when there was an accumulation of 
water on the high lands from melting snow, the water flowed 
into the basin. The lands adjoining had been occupied and 
farmed for thirty years, and the body of water had never, so 
far as known, been dry except at a time of extreme drought in 
the year 1864. In winter the water froze to the bottom, but by 
cutting through the ice and digging into the mud at the bottom, 
water for stock could be obtained. It was held that this body 
of water, though only supplied from waters coming into the 
basin over the surface of adjoining lands, from rains and melt- 
ing snows, must be governed by the same rules as water-courses, 
and that one of the owners on whose land it was situated could 
not drain it off without the land-owner’s consent.! 

The court said: ‘* It is somewhat strange, that, so far as we are 
able to ascertain, there is no case reported which decides the 
rights, with respect to a body of water, of the different owners 
of the land on which it lies. The cases most nearly analogous 
are those relating to water-courses. * * * When surface 
waters reach and become part of a natural water-course they 
lose their character as surface waters, and come under the rules 
governing water-courses. * * * When they have ceased to 
spread and diffuse over the surface, or percolate through the 
soil; when they have lost their casual and vagrant character, 
and have reached and come to rest in a permanent mass or body, 
in a natural receptacle or reservoir, not spreading over or soak- 
ing into the soil, forming mere bog or marsh, they cannot be 
regarded as surface waters any more than they can be after they 
have entered into a stream. The mass or body of water consti- 
tuting a lake or pond is an advantage or element of value to the 
lands upon which nature has placed it, of the same kind as is the 
water-course to the lands through which nature has caused it to 
flow. There is no reason which can be suggested why the stream 
should be the property of each on his own land, of all the lands 


1 Schaefer v. Marthaler, 34 Minn. 487; 57 Am. Rep. 73. 
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through which it flows, and why one owner should not prevent its 
flow as nature caused it to flow upon the land of another, that 
is not equally applicable to a body of water like this; and none 
can be suggested why the rights of the owners of the lands upon 
which nature has placed it should not be equal to the rights in 
respect to a stream.’’ 

VI. Rieur ro Appropriate. — Surface and percolating waters 
are deemed by the law to belong absolutely to the owner of the 
land upon which they are found. It is not water in a water- 
course, or in an infinitesimal number of minute water-courses in 
the sense of being obedient to the law regulating the use of water 
flowing in natural channels, but is in the eye of the law the moist- 
ure, a part of the soil with which it intermingles, and the per- 
son who owns the soil may apply all that is found therein to his 
own purposes at his own free will.1| The upper proprietor may 
drain it away or retain it upon his premises in reservoirs at 
pleasure,” and it is damnum absque injuria 1f he thereby cut off 
waters which would otherwise percolate to the lands of an ad- 
joining proprietor, and form the source of a spring and rivulet,’ 
or the supply from which the waters of a well or reservoir are 
drawn.‘ The same principle governs whether the property be 


1 Buffum v. Harris, 5R. I. 248, 253; v. Welch, 6 Or. 198; Mosier v. Cald- 


Acton v. Blundell, 12 Mee. & W. 324, 
848; Curtis v. Ayrault, 47 N. Y. 73; 
Rawstron v. Taylor, 11 Exch. 382; 
Broadbent v. Rawsbotham, 11 Exch. 
602, 615; Frazier v. Brown, 12 Ohio St. 
294; Roath v. Driscoll, 20 Conn. 533; 
s. c. 52 Am. Dec. 352; Goodale v. Tut- 
tle, 29 N. Y. 459, 466; Chasemore v. 
Richards, 7 H. L. Cas. 349; Brown v. 
Illius, 27 Conn. 84; s. c. 25 Conn. 583; 
Taylor v. Fickas, 64 Ind. 167; New 
Albany & S. R. R. Co. v. Peterson, 14 
Ind, 112; City of Greencastle v. Haze- 
lett, 23 Ind. 186; Mosier v. Caldwell, 7 
Nev. 363; Clark v. Conroe, 38 Vt. 46. 

2 Buffum v. Harris, 5 R. I. 248, 253; 
Acton v. Blundell, 12 Mee. & W. 324, 
348; Curtis v. Ayrault, 47 N. Y. 73. 

8 Frazier v. Brown, 12 Ohio St. 294; 
Ellis v. Duncan, 21 Barb. 230; Taylor 


well, 7 Nev. 363; Hanson v. McCue, 
42 Cal. 303; s.c. 10 Am. Rep. 299. 

4 Brown v. Illius, 25 Conn. 594; s.¢. 
27 Conn. 84; Roath v. Driscoll, 20 
Conn. 583; s. c. 52 Am. Dec. 352; New 
Albany & S. R. R. Co. v. Peterson, 14 
Ind. 112; Hougan v. Milwaukee & St. 
P. R.Co., 35 Iowa, 558; s.c.14 Am. 
Rep. 502; Grand Junction Canal Co. v. 
Shugar, L. R. 6 Ch. App. Cas. 483; Em- 
poria v. Soden, 25 Kan. 608; Greenleaf 
v. Francis, 35 Mass. (18 Pick.) 117; Par- 
ker v. Boston & M. R. R. Co., 57 Mass. 
(3 Cash.) 107; Delhi v. Youmans, 45 
N. Y. 362; s. c. 50 Barb. 316; Trout ». 
McDonald, 83 Pa. St. 144; Halderman 
v. Bruckhart, 45 Pa. St. 514; Chatfield 
v. Wilson, 28 Vt. 49; Ocean Grove 
Camp Meeting Assoc. v. Com’rs of 
Asbury Park, 40 N. J. Eq. 447. 
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divided by lateral or by vertical lines. Thus, if a person have 
granted the minerals in his lands, his grantee is entitled to work 
them so long as he does not affect the surface support, and if the 
result of the grantee’s operations should be that the wells upon 
the grantor’s lands are deprived of their supply the latter has no 
remedy.!. The owner has also an unqualified right to drain his 
lands for agricultural purposes in order to get rid of surface 
waters; and a neighboring proprietor will have no cause of com- 
Jaint.? 

‘ But in New Hampshire the courts seem to have limited the 
right of the land-owner to appropriate or divert waters. It has 
there been held that the land-owner’s right is limited to what 1s 
necessary in the use of his own land.’ 

On the question whether a proprietor can, without subjecting 
himself to any liability, appropriate or divert surface or percolat- 
ing waters purely out of malice and for the purpose of injuring 
a neighbor who has hitherto enjoyed the flow and applied it to 
some useful and beneficial purpose, there is a conflict of authority. 
In the only two cases in which the point was directly involved 
and necessarily decided, the court held that even though the act 
were purely malicious there could be no recovery.* On the other 
hand it is to be noticed that many weighty dicta are to be found 
which countenance the view that for an act purely wanton and 
malicious the proprietor would be liable. The Supreme Judicial 
Court of Maine recently examined the question at great length, 


although it was not necessary 


1 Trout v. McDonald, 83 Pa. St. 
144; Coleman v. Chadwick, 80 Pa. 
St. 81. 

* Rawstron v. Taylor, 11 Exch. 369; 
Greatrex v.. Nayward, 8 Exch. 291; 
Chatfleld v. Wilson, 28 Vt. 49; Buf- 
fum v. Harris, 5 R. I. 243; Wafile v. 
N. Y. Cent. R. R. Co., 58 N. ¥.11; 8. ¢. 
58 Barb. 413, 

5 Bassett v. Salisbury Manuf’g Co., 
343 N. H. 569; Swett v. Cutts, 50 N. H. 
49, 


* Phelps v. Nowlen, 72 N. Y. 39; s.c. 
28 Am. Rep. 93; Chatfield v. Wilson, 


to the decision of the case, and 


28 Vt. 53. It is to be noted that ina 
subsequent case the court of Vermont 
said with a reference to Chatfield v. 
Wilson: ** The only criticism that we 
have heard upon that decision was in 
respect to excluding the wanton and 
improper motive as an element in the 
ground of the defender’s liability. In 
the present case there is no imputation 
of such motive.”” Thus evincing a de- 
sire to avoid any appearance of con- 
firming the decision in the earlier case. 
See Harwood v. Benton, 32 Vt. 737. 
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took the view that an action might be maintained. The action 
was brought to recover damages for wrongfully and maliciously 
cutting off the supply of a well or spring from which the plaintiff 
was entitled to draw water, and the court said: ** We think this 
plaintiff had rights in that spring, which, while they were com. 
pletely subject to the defendant’s right to consult his own con- 
venience and advantage in the digging of the well in his own land 
for the better supply of his own premises with water, should not 
be ignored if it were true that defendant did it ‘ for the mere 
sole and malicious purpose’ of cutting off the sources of the 
spring and injuring the plaintiff, and not for the mere improve- 
ment of his own estate.’’ In Massachusetts,’ and Pennsylvania? 
and also in an English case,® there are dicta in support of this 
view. 

In keeping with the doctrine that surface and percolating 
waters form part of the soil upon or in which they are, it follows 
as a necessary corollary that if the proprietor of the lands appro- 
priate percolating waters, and, by withdrawing them for his own 
use, remove the subjacent support of adjoining lands, the neigh- 
boring proprietor has no remedy, and it has been so held. 

The fact that the water has for years flowed over the surface 
of the upper proprietor’s lands, does not give the lower proprietor 
a right to its continued flow, which will prevent the upper pro- 
prietor from appropriating it.® 

VII. Oxsstruction or — 1. Common-Law Doctrine.— 
Many cases have ‘arisen out of obstructions placed by the lower 
proprietor to prevent the continued flow of surface waters over 
his lands. In dealing with these, the different courts have come 
into hopeless conflict, and have adopted either what is known as 


1 Greenleaf v. Francis, 35 Mass. (18 Lord Wensleydale’s remark on the sub- 
Pick.) 117. ject in Chasemore v. Richards, 7H.L. | 
2 Wheatley v. Baugh, 25 Pa. St. 349, 388; and Martin, B., in Rawstron 

528; s. c.64 Am. Dec. 721; Haldeman v. Taylor, 11 Exch. 378. 

v. Bruckhart, 45 Pa. St. 514; 8. c. 84 4 Smith v. Thackerah, 1 C. P. 564; 
Am. Dec. 511. * Popplewell v. Hodkinson, L. R. 4 

3 “Tf a man dig a wellin hisown Exch. 248, 

field and thereby drains his neighbor’s, 5 Parks v. City of Newburyport, 
he may do so, unless he does it malici- 76 Mass. (10 Gray) 28; Swett v. Cutts, 
ously,” per Maule, J., in Acton v. 50N. H. 439. 

Blundell, 12 M. & W. 336. But see 
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the common-law rule, or the civil-law rule, so called. Anexam- 
ination of the decisions will reveal the fact that the courts which 
have adopted the common-law rule have been influenced by, and 
have followed the maxim cujus est solum, ejus est usque ad coe- 
lum, et ad inferos ; and have regarded any rule which requires 
the lower proprietor to allow the surface waters a free natural 
course over his lands as an infringement upon his proprietary 
rights. The leading case upon the side of the courts which have 
adopted the rule of the common law is the case of Gannon v. 
Hargadon.! In that case the court says ‘‘ Cujus est solum, ejus 
est usque ad coelum, is a general rule, applicable to the use and 
enjoyment of real property, and the right of a party to the free 
and unfettered control of his own land above, upon and beneath 
the surface cannot be interfered with or restrained by any con- 
siderations of injury to others which may be occasioned by the 
flow of mere surface water in consequence of the lawful appro- 
priation of land by its owner to a particular use or mode of en- 
joyment. Nor is it at all material, in the application of this 
principle of law, whether a party obstructs or changes the direc- 
tion and flow of surface water by preventing it from coming 
within the limits of his lands, or by erecting barriers or chang- 
ing the level of the soil, so as to turn it off in a new course after 
it has come within his boundaries. The obstruction of surface 
water or an alteration in the flow of it, affords no cause of ac- 
tion in behalf of a person who may suffer loss or detriment 
therefrom against one who does. no act inconsistent with the due 
exercise of dominion over his own soil.’’ Stated briefly, under 
the common-law rule, the lower proprietor has an absolute 

right to dam back surface waters flowing from higher lands. An 
‘ examination of the authorities shows that this rule has been 
adopted in Connecticut,? Indiana,? Kansas,‘ Maine,’ Massachu- 


1 92 Mass. (10 Allen) 106. 25 Kan. 214; s. c. 87 Am. Rep. 241; 
® Chadeayne v. Robinson, 55 Conn. Kansas City & E. R. Co. v. Riley, 33 
345. Kan. 374. 
5 Cairo and Vincennes R. Co. v. 5 Murphy v. Kelley, 68 Me. 521 ; 
Stevens, 73 Ind. 278; s.c. 38 Am. Rep. Morrison v. Bucksport & B. R. Co., 67 
139 ; Taylor v. Fickas, 64 Ind. 167. Me. 352; Greeley v. Maine Cent. R. 
‘ Atchison, T.&8.F. R.Co.v.Ham- Co., 53 Me. 200; Bangor v. Lansil, 51 
Mer, 22 Kan. 763; Gibbs v. Williams, Me. 521. 
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setts,! Missouri,? New Hampshire,* New Jersey,‘ New York, 
Rhode Island,® Vermont,’ and Wisconsin.® 

2. Civit-Law Rute. — In opposition to the common-law rule, 
the rule of the civil law has been adopted in many States, and 
appears to be steadily growing in favor. This rule really rests 
on a twofold basis, though there has usually been only one reason 
assigned for it. It arises at once from the natural situation of 
the lands, and the operation of the maxim, sic ulere tuo, ut 
alienum non ledas. Being owner of the lower lands, the pro- 
prietor is by law bound to permit the unobstructed flow of 
surface waters across them from the higher, and thus is under 
obligation to do no act, which, by damming back the waters, 
would injure the upper proprietor. To express the rule in an- 
other form, the lands of the lower or servient proprietor are 
subject to a natural servitude under which he 1s obliged to re- 


1 Rathke v. Gardner, 134 Mass. 14; 
Macomber v. Godfrey, 108 Mass. 219; 
Bates v. Smith, 100 Mass. 188 ; Frank- 
lin v. Fisk, 95 Mass. (13 Allen) 211; 
Gannon v. Hargadon, 92 Mass. (10 Al- 
len) 106; Dickinson v. City of Wor- 
cester, 89 Mass. (7 Allen) 19. 

2 In Missouri there is a conflict of 
authority tosome extent. In the ear- 
lier decisions the court adopted the 
common-law rule. See Hosher v. 
Kansas City, St. J. & C. B. R. Co., 60 
Mo. 329; McCormick v. Kansas City, 
St. J. & C. B. R. Co., 57 Mo. 433; 
Clark’s Adm’r v. Hannibal & St. J. R. 
Co., 836 Mo. 224. In two decisions it 
followed the civil-law rule. Shane v. 
Kansas City, etc., R. Co., 71 Mo. 287 ; 
s.c.386 Am. Rep. 48; McCormick ». 
Kansas City, St. J.&C. B. R. Co., 70 
Mo. 359 ; 8. c. 35 Am. Rep. 435. But in 
its latest decisions it has reverted to 
the common-law rule. Abbott v. Kan- 
sas City, St. J. & C. B. R. Co., 33 Mo. 
271; 8. c. 53 Am. Rep. 581; Stewart v. 
City of Clinton, 79 Mo. 603 ; Benson v. 
Chicago & A. R. Co., 78 Mo. 504. 

5 Swett v. Cutts, 50 N. H. 439; s. 
c. 9 Am. Rep. 276. 


4 Bowlsby v. Speer, 31 N. J. L. 351, 
It must, however, be noted that in the 
subsequent case of Lord v. Carbon 
Iron Manuf’g Co., 42 N. J. Eq. 157, the 
Vice Chancellor has held that land on 
a lower level is under a natural servi- 
tude to that located above it, to re- 
ceive the water flowing down to it 
naturaily. 

5 Barkley v. Wilcox, 86 N. Y. 140, 
s. c. 40 Am. Rep. 519 ; Lynch v. Mayor, 
etc., 76 N. Y. 60; s.c. 32 Am. Rep. 271. 
In the earlier case of Vanderwiele ». 
Taylor, 65 N. Y. 341, dicta will be 
found which would appear to support 
the rule of the civil law, though in a 
modified form. 

6 Wakefield v. 
75. 

™ Harwood v. Benton 32 Vt. 724. 
See, also, Beard v. Murphy, 37 Vt. 
99 


Newell, 12 R. I. 


8 Lessard v. Stram, 62 Wis. 112; 
Hanlin v. Chicago & N. W. Ry. Co., 61 
Wis. 515; O’Connor v. Fond Du Lac, 
A. & P. Ry. Co., 52 Wis. 526; s. c. 38 
Am. Rep. 753; Pettigrew v. Evans- 
ville, 25 Wis. 223 ; s. c. 8 Am. Rep. 50; 
Hoyt v. Hudson, 27 Wis. 656. 
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ceive from the lands of the upper or dominant tenement, the 
surface waters which naturally flow therefrom. The right 
arises from the natural situation of the ground. Thus in one 
case! it was said: ‘* The general principles of the law in the 
matter of rain water and drainage, and of the respective rights 
and duties of adjoining proprietors in relationthereto, * * * 
are in general the same as in the case of running water —they 
follow nature.’’ In another case? the court said: ‘* Almost the 
whole law Of water-courses is founded on the maxim of the civil 
law, agua currit et debet currere. Because water is descendible 
by nature the owner of a dominant or superior heritage has an 
easement in the servient or inferior tenement for the discharge 
of all waters which by nature rise in or fall upon the superior.”’ 
As a necessary result it follows that the owner of the lower tract 
has no lawful right to obstruct the natural flow of the water to the 
serious injury of the upper proprietor. The rule, as above stated, 
is now followed in Alabama,’ California,‘ Georgia,’ Illinois,® 
Towa,’ Louisiana,® Maryland,’ Michigan,” Nevada," North Caro- 
lina,” Ohio, Pennsylvania, and Tennessee.” In Texas, the 


1 Martin v. Riddle, 26 Pa. St. 415. 

? Kauffman v. Griesemer, 26 Pa. St. 
407. 
’ Farris v. Dudley, 78 Ala. 124; 
s. c. 56 Am. Rep. 24; Crabtree v. 
Baker, 75 Ala. 91; s. c. 51 Am. Rep. 
424; Nininger v. Norwood, 72 Ala. 277; 
s.c.47 Am. Rep. 412; Hughes v. An- 
derson, 68 Ala. 280; s.c. 44 Am. Rep. 
147. 

* Ogburn v. Connor, 46 Cal. 346; 
8c. 13 Am. Rep. 213. 

5 Goldsmith v. Elsass, 53 Ga. 186. 

® Totel v. Bonnefoy, 123 Ill. 653; 
Peck v, Herrington, 109 Ill. 611; 
Gormley v. Sanford, 52 Ill. 158; Gill- 
ham v. Madison Co. R. R.Co., 49 Ill. 484. 

7 Livingston v. McDonald, 21 Iowa, 
160. It is to be noted that in Drake v. 
Chicago, R. I. & P. R. Co., 70 Iowa, 59, 
61, the court cast some doubt upon the 
accuracy of the civil-law rule. But 
see Sullens v. Chicago, R. I. & P. Ry. 
Co. (Iowa), 38 N. W. Rep. 345. 


Minor v. Wright, 16 La. Ann. 151; 
Hooper v. Wilkinson, 15 La. Ann. 497; 
Adams v. Harrison, 4 La. Ann. 165; 
Hays v. Hays, 19 La. 351; Lattimore 
v. Davis, 14 La. 161; s. c. 33 Am. 
Dec. 581; Martin v. Jett, 12 La. 501; 
s.c. 32 Am. Dec. 120; Orleans Nav. 
Co. v. New Orleans, 1 Mart. 13. 

® Philadelphia, W. & B. R. Co. »v. 
Davis, 10 Cent. Rep. 551. 

10 Boyd v. Conklin, 54 Mich. 583. 

11 Boynton v. Longley, 19 Nev. 69; 
3 Am. St. Rep. 781. 

2 Porter v. Durham, 74 N.C. 767; 
Overton v. Sawyer, 1 Jones L. 308. 

38 Tootle v. Clifton, 22 Ohio St. 247; 
Butler v. Peck, 16 Ohio St. 334; Craw- 
ford v. Rambo, 4 West. Rep. 445. 

4 Kauffman v. Griesemer, 26 Pa. 
St. 407; Martin v. Riddle, 26 Pa. St. 
415; Hays v. Hinkleman, 68 Pa. St. 324. 

% Louisville & N. R. Co. v. Hays, 11 
Lea, 382; Carriger v. East Tennessee, 
V. & G. R.Co., 7 Lea, 388. 


q 
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courts hold that the statute requiring railroad companies to main- 
tain sufficient sluices and culverts applies to surface waters as well 
as to streams, and railroad companies are thus prohibited from ob- 
structing the flow.'. In West Virginia, while there is no decision 
upon the point, there is a dictum which evinces a decided prefer- 
ence for the rule of the civil law.? 
In Iowa® and in Pennsylvania,‘— States in which the civil- 
law rule is recognized and followed—a distinction is drawn 
between city and village lots on the one hand, and agricul- 
tural property on the other. In the former it is held that 
owners are entitled to improve their property for building, 
and that consequently no cause of action arises from the fact 
that the raising of the grade has obstructed the flow from an 
adjoining lot. The courts of Alabama seem to recognize the 
same distinction although there is no decision directly upon the 
point.’ Mr. Wood, in his book on the Law of Nuisances,$ 


cites in support of this exception cases decided by the courts 


1 Gulf, C. & S. F. Ry. Co. v. Hels- 
ley, 62 Tex. 593. 

_ In Gillison v. Charleston, 16 W. 
Va. 282, 303, the court, after an ex- 
amination of the authorities, say: ‘*A 
number of the authorities we have 
cited seem to recognize the principle 
that individuals and municipal corpo- 
rations have the right to dispose of 
surface water in any manner they 
please, to prevent its flow from adjoin- 
ing lands upon their premises, although 
the result may be to flood the adjoin- 
ing lands, or to expel it, throw it 
upon the lands of their neighbors, and 
in either case are not liable to an ac- 
tion. These cases seem to lose sight 
entirely of the wholesome principle 
of ethics as well as law, that a man 
may use his own property in any 
manner he pleases, provided he does 
thereby interfere with the rights 
of his neighbors. 

8 Livingston v. McDonald, 21 Iowa, 
160, 175, the Iowa Supreme Court 


adopted the rule of the civil law and 
applied it to circumstances arising out 
of the drainage of agricultural lands. 
Dillon, J., who delivered the opinion 
out of the court, said: ‘‘ In so holding 
we do not lay down any rule applica- 
ble to town or city property.” In 
Phillips v. Lansing, 69 Iowa, 199, it 
was held that the owner of a city lot 
isentitled to so improve as to cast 
surface water upon the adjoining 
street or alley at the established 
grade; and that he was not liable for 
drainages caused by the flowing of 
such water upon a neighboring lot 
which is below grade. 

* Bentz. v. Armstrong, 8 W. & 
Serg. (Pa.) 40. 

5 See Farris v. Dudley, 78 Ala. 
124; s. c. 56 Am. Rep. 24; Crab- 
tree v. Baker, 75 Ala. 91; Nininger. 
Norwood, 72 Ala. 277; s. c. 47 Am 
Rep. 412. 

6 2d ed., sec. 392. 
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of New York! and New Jersey.? Those cases, however, form 
no authority for an exception which can only exist under 
the civil-law rule, for the simple reason that both States 
follow the common-law rule, under which neither the repulsion 
nor the diversion of surface waters gives rise to a cause of 
action. 

3. Moprriep Doctrine.— In one or two States a modified doc- 
trinehas sprung up, under which neither the common nor the 
civil law is followed. Under this doctrine, the courts endeavor 
to apply the law to the circumstances of each case, keeping in 
view the right of the obstructing proprietor on the one hand to 
have the reasonable use of his property, and on the other hand 
the restriction imposed upon him by the maxim, sic ulere 
tuo, ut alienum non ledas. Applying this modified form, the 
Supreme Court of Arkansas has held that a railway company 
is liable to an action at the instance of a proprietor whose lands 
are injured by the obstruction of the surface water by an em- 
bankment which has been constructed without culverts or other 
openings to provide for its continued flow.* In South Carolina, 
in an opinion which discusses the matter at considerable length, 
although the question was not involved in the case and therefore 
cannot be deemed to be settled, the Supreme Court expressed its 
preference for the modified rule adopted in Arkansas.‘ 

4, Enetish Rute. —In view of the very decided doctrine 
adopted by Massachusetts and now generally spoken of as the 
common-law rule, it becomes a matter of interest to ascertain the 
law contained in the English decisions. This question acquires 
additional importance in view of the fact that many of the West- 
ern States have statutory or constitutional provisions which re- 
quire the courts to follow the common law of England. Thus 
in Arkansas, the court declared that with regard to the decisions 
which follow the civil-law rule ‘‘ so far as they proceed upon the 
adoption by the courts of the civil-law doctrine as the more rea- 


1 Pixley v. Clark, 35 N. Y. 532; Chapman, 39 Ark. 463; 8. c. 43 Am. 
Goodale v. Tuttle, 29 N. Y. 467. Rep. 280. 
2 Bowlsby v. Speer, 31 N. J. L. 4 Waldrop v. Greenwood, L. &S. R. 
352. Co., 28 S. C. 157; 8.¢. 34 Am. & Eng. R. 
’ Little Rock & F. S. Ry. Co. v. R. Cas. 204. 
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sonable.one, we feel precluded by our statute from accepting 
them as authority.! 

The courts, which have adopted the so-called common-law 
rule, have applied to surface waters the remark of Lord Tenter- 
den that water is a common enemy against which each proprietor 
must defend himself.?- This remark, however, was not applied 
to surface waters, and can constitute no authority for the com- 
mon-law rule.’ 

An examination of the English decisions shows that the ques- 
tion whether the lower proprietor is entitled to obstruct the flow 
of surface waters and thereby dam it back upon the higher 
lands has never been before the courts. In other words, it is 
still undecided whether the lower proprietor is or is not subject 
to a natural easement or servitude to receive surface waters nat- 
urally flowing upon his lands. The cases of Chasemore v, 


1 Little Rock & S. F. R. Co. wv. 
Chapman, 39 Ark. 463; s. c. 43 Am. 
Rep. 280. 

® The remark of Lord Tenterden has 
been very extensively misapplied. It 
was originally made in Rex v. Com’rs 
of Sewers of Pagham, 8 B. & C. 355, 
360. That case did not,as might be 
inferred from American judges and 
writers, apply to surface waters at all. 
The extent to which the idea that sur- 
face water is a common enemy, which 
each must fightfor himself, prevails, can 
only be appreciated by an examination 
of the cases. The following are a few 
of those in which the reference occurs: 
Cairo & V. R. Co. v. Stevens, 73 Ind. 
278; Livingston v. McDonald, 21 Iowa, 
160, 174; Benson v. Chicago & A. 
R. Co., 78 Mo. 504; Shane v. Kansas 
City, St. J. & C. B. R. Co., 60 Mo. 329; 
McCormick v. Kansas City, St. J.& C. 
B. R. Co., 57 Mo. 433; West Orange v. 
Field, 37 N. J. Eq. 600. See also 2 
Dillonus Mun. Corp. (2nd ed.), sec. 
1039. In the case in which the remark 
was first made the commissioners of 
sewers haderected certain works to 
prevent encroachment by the sea. The 


result was that the force of the water 
was directed against another part of 
the coast. The action was brought by 
way of rule to sho w cause why manda- 
mus should not issue to compel the 
commissioners to have damages assess- 
ed or to erect further works. Lord 
Tenterden said (p. 360): ‘The sea is 
a common enemy to all proprietors on 
that part of the coast,’ and again 
(p. 261): ‘Lam of opinion that the 
only safe rule to lay down is this, that 
each land-owner for himself may erect 
such defenses for the land under his 
care as the necessity of the case re- 
quires, leaving it to others, in like 
manner, to protect themselves against 
the common enemy.’’ There is great 
appropriateness in the original appli- 
cation of the term, for there the sea 
wasencroaching upon the land. The 
appropriateness of the expression is 
‘ost to agreat extent when applied to 
surface waters. They might be much 
more fitly denominated a cemmon 
nuisance. 

3 See Rex v. Com’rs of Sewers for 
Pagham, supra. 
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Richards,’ Acton v. Blundell,? Rawstron v. Taylor,’ and Broad- 
bent v. Rowbotham,‘ are the leading English cases upon the law 
of surface waters, but they are all cases where the plaintiff com- 
plained of the act of the defendant in appropriating the water, 
and contain nothing either by way of inference or dicta obiter 
which can be construed as authority for the proposition that the 
lower proprietor is at liberty to reject the surface waters if he so 
pleases. The cases of Wilson v. Waddell,® Baird v. Williamson,® 
and Smith v. Kenrick,’ are authority for the proposition that a 
mine-owner, whose mine is on the rise, is entitled to work and 
win the whole minerals in the usual way, — such being the nat- 
ural use of the property, — and is not bound to leave any barrier 
to prevent the flow of surface waters into a neighboring mine 
which is on the dip. The courts hold that the owner of the 
lower mine has no cause of action against the owner of the 
higher, and that he must protect himself by leaving a barrier of 
mineral to prevent the flow. These cases do not constitute an 


authority for the proposition that the lower proprietor may ob- 
struct the flow of surface water, nor on the other hand are they 


authority for saying that his lands are burdened with the servi- 
tude of receiving the waters. They simply hold that the higher 
mine-owner having put his lands to their natural use without any 


17 H. L. 349. effect of working out these minerals 


212M. & W. 352. 

3 11 Exch. 369. 

411 Exch. 602. 

5L.R. 2 App. Cas. 95. This was 
an appeal from a decision of the 
Scotch Court of Session. It may be 
mentioned that in Scotland, where the 
civil law is closely followed, the flow 
of water in adjoining mines is gov- 
erned by the same rules as the flow of 
surface waters. ‘There can be no 
doubt, on the one hand, that the owner 
of amine is entitled to work out the 
minerals without regard to the inter- 
ests of his neighbor, so long as he 
confines his operations to his own 
grounds and resorts to no extraordi- 
Dary means of working; and if the 


be to throw water down upon his 
neighbor, who lies upon a lower level 
than himself, that is just the natural 
servitude which the lower heritor be- 
low ground must submit to, as the 
lower heritor above ground does; and 
on the other hand, the lower heritor, 
if he desires to protect himself against 
the invasion of water from above must 
secure that protection by leaving a 
sufficient barrier of his own minerals 
upon the march to prevent the water 
finding its way to him.” L. P. Inglis 
in Durham v. Hood, 9 Sc. Ses. Cas. 
Srd-Ser., 474, 479. 

6 15C. B. (N. 8.) 376. 

77C. B. 515. 
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negligent act or malice on his part, the lower proprietor cannot 
complain if his property has, in consequence, been exposed to a 
flow of water. Except the case of Smith v. Kenrick,! none of 
the cases contain any dicta upon the point under consideration, 
In that case Cresswell, J., who delivered the opinion of the 
court, declared that a holding that the lower proprietor had no 
cause of action, was ‘‘ in accordance with the civil law, by which 
it was considered that land ona lower level, owed a natural servi- 
tude to that on a higher, in respect of receiving, without claim 
to compensation, the water naturally flowing down to it.”’ 

In the subsequent case of Hurdman v. North Eastern Ry. Co.,? 
the plaintiff alleged that the surface of the defendant’s lands 
had been artificially raised by earth placed thereon, and that in 
consequence water falling on the defendant’s land made its way ‘ 
through the wall into the adjoining house of the plaintiff, and 
caused substantial damage. The court held that the heap or 
mound being artificial, the plaintiff had showed a cause of action. 
With reference to the mining cases above referred to Cotton, L. 
J., who delivered the opinion of the court, says: ‘* It is urged that 
this is at variance with the decision that if, in consequence of a 
mine-owner on the rise working out his minerals, water comes 
by natural gravitation into the mines of the owner on the dip, 
the latter owner cannot maintain an action for the loss which he 
thereby sustained. But excavating and raising minerals is con- 
sidered the natural use of mineral land and these decisions are 
referable to this principle, that the owner of land holds his right 
to the enjoyment thereof, subject to such annoyance as is the 
consequence of what is called the natural user by his neighbor of 
his land, and that when an interference with this enjoyment by 
something in the nature of a nuisance (as distinguished from an 
interruption or disturbance of an easement or right of property 
in ancient lights, or the support of the surface to which every 
owner is entitled), is the cause of complaint, no action can be 
maintained if this is the result of natural user by a neighbor of 
his land.’’ The whole opinion shows that the controlling rea- 
sons of the decision were that the defendant had a right to the 
B. 515, 564. 2L. 3C. P. Div. 168. 
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reasonable enjoyment of his property, but limited by the maxim, 
sic utere tuo, ut alienum non ledas. 

Applying this reasoning to the English decisions, it follows 
that as mining is the natural use for mining property, and agri- 
culture for arable lands, in the case of arable lands, the upper 
proprietor might drain his lands in the usual course of husbandry 
without exposing himself to an action by the lower proprietor, 
and the latter, on the other hand, could not interfere with the 
drainage, except such interference be necessary to the reasonable 


use of his property. 


The application of this principle would thus 


indicate that in the light of present decisions, the law in England 
closely resembles the modified doctrine adopted in Arkansas. 
The important point is, however, that it, at present, does not 
in the slightest resemble the so-called common-law rule adopted 
by Massachusetts, New York and other States, which is based 
upon an application of the maxim, cujus est solum, ejus est usque 


ad calum. 


In view of the fact that there is not, and never has 


been, any law in England which will support the Massachusetts 
doctrine, it is difficult to see how it can be justified, and cer- 
tainly it can have no claim to the name so commonly applied 


to it. 


1 This question is very fully dis- 
cussed in Boyd v. Conklin, 54 Mich. 
583; s. c.52 Am. Rep. 83). In that 
case it was held that the servitude in 
favor of the upper lands did exist. 
The court said: ‘* It is urged strenu- 
ously on plaintiff’s behalf that there 
is a radical difference between the 
common and the civil law upon the 
subject of the relations of upper and 
lower estates as to water easements 
and servitudes, and that at common 
law the latter owes no service to the 
former in regard to the flow of surface 
water. As we are not expected to be 
experts in the civil law, we shall not 
attempt to discuss that department of 
jurisprudence as a separate subject. 
But it so happens that from the time 
of Bracton down, attention has been 
frequently called by the common-law 


VOL. XXIII. 


27 


courts to the fact that the whole sub- 
ject of rights in water has been de- 
fined by the civil-law writers in terms 
which substantially agree with the 
recognized rules of the common law, 
and that they agree very closely, not 
necessarily because one has been bor- 
rowed from the other, but rather be- 
cause both are naturally drawn from 
the general usages and necessities of 
mankind. * * * Aspreviously sug- 
gested, the rights of upper and lower 
owners are not treated by the common- 
law authorities as peculiar to either 
common or civil law, but as natural 
incidents to the land, which are and 
must be analogous as governed by 
universal jurisprudence, except where 
specially modified. The English courts 
have never hesitated to cite the civ- 
ilians on such questions, and they 


ql 

q 
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VIII. Drarvace or Surrace Waters. —In all the States, 
without any distinction, it is held that the upper proprietor can. 
not collect the surface waters upon his lands into a body and 
discharge it through a ditch or drain upon the lands of the lower 
owner,! or upon lands where they would not otherwise go. It 
has been held that against an invasion of the rights of a lower 
proprietor by casting in a body upon his land to his injury the 
surface waters of the superior estate, the lower proprietor may 
defend himself by placing obstructions in the drain or channel, if 
he thereby does not inflict injury upon innocent strangers; and 
it is to be noticed that this decision was given by a court which 
has adopted the doctrine of the civil law.* The upper proprie- 
tor may, however, in the exercise of his right to the reasonable 


have decided cases arising out of En- 
gland without attempting to inquire 
into any local law as the basis of de- 
cision.”’ 

1 Common-Law States. —Cairo& V. 
R. Co. v. Stevens, 73 Ind. 278; Tem- 
pleton v. Voshloe, 72 Ind. 134; s. c. 37 
Am. Rep. 150; Rathke v. Gardner, 134 
Mass. 14; Curtis v. Eastern R. Co., 98 
Mass, 428; s. c. 96 Mass. (14 Allen) 
55; White v. Chapin, 94 Mass. (12 
Allen) 516; Benson v. Chicago & A. 
R. Co., 78 Mo. 504; McCormick v. 
Kansas City, St. J. & C. B. R. Co., 70 
Mo. 359; s. c. 35 Am. Rep. 431; Kelly 
v. Dunning, 39 N. J. Eq. 482; West 
Orange v. Field, 37 N. J. Eq. 600; 8. c. 
386 N. J. Eq. 118; Barkley v. Wilcox, 
86 N. Y. 140, 147; Noonan »v. City of 
Albany, 79 N. Y. 470; Mitchell v. New 
York, L. E. & W. R. Co., 36 Hun (N. 
Y.), 177; Footv. Bronson, 4 Lans. (N. 
Y.) 47; Saal v. Abeles, 20N. Y. Weekly 
Dig. 528; Pettigrew v. Village of 
Evansville, 25 Wis. 223; s. c. 3 Am. 
Rep. 50. 

Civil-Law States.—Crabtree v. 
Baker, 75 Ala. 91; s.c. 51 Am. Rep. 
424; Hughes v. Anderson, 68 Ala. 280; 
s. c. 44 Am. Rep. 147; Goldsmith v. 
Elsas, 53 Ga. 186; Peck v. Herrington, 


109 Ill. 611; s. c. 50 Am. Rep. 627; 
Hicks v. Silliman, 93 Iil. 255; City of 
Aurora v. Reed, 57 Ill. 29; s.c. 11 Am, 
Rep. 1; Livingston v. McDonald, 21 
Iowa, 160; Ludeling v. Stubbs, 34 La, 
Ann.935; Guesnard v. Bird, 33 La. Ann, 
796; Sowers v. Shiff, 15 La. Ann. 300; 
Martin v. Jett, 22 La. 503; Butler 2, 
Peck, 16 Ohio St. 334; Miller v. Lan- 
bach, 47 Pa. St. 154; Kauffman ». 
Griesemer, 26 Pa. St. 407; Knight». 
Brown, 25 W. Va. 808; Gillison », 
Charleston, 16 W. Va. 282. 

States in which question undecided, — 
Davis v. Londgreen, 8 Neb. 43. See also 
Amick v. Tharp, 13 Gratt. (Va.) 564, 
where it was held that a land-owner, 
even though waters be discharged on 
his premises by another unlawfully, 
cannot obstruct or divert the flowif 
the result is to throw the waters upon 
the lands of a third person where they 
would not otherwise go. , 

2 Hughes v. Anderson, 68 Ala. 280; 
Hogenson v. St. Paul, M. & M. Ry. Co., 
81 Minn. 224; Butler v. Peck, 16 Ohio 
St. 334; Amick v. Tharp, 13 Gratt. 
(Va.) 564. 

3 Crabtree v. Baker, 75 Ala. 91; & 
c. 51 Am. Rep. 424. 
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enjoyment of his lands, drain surface waters into a stream into 
which they would naturally flow, although the result may be to 
increase materially the volume of waters flowing through the 
lands of the lower riparian owners,! but he cannot drain into the 
stream waters upon lands of which it does not form the natural 
drainage; * and the right to drain into the stream is subject to 
the further limitation that the volume of water must not be in- 
creased beyond the natural capacity of the water-course to dis- 
charge it, and that the land of an adjoining owner is not thereby 
overflowed and materially injured.® 

In those States in which the civil-law servitude has been 
adopted, the owner of the upper estate may make drainage 
works which are necessary to the proper cultivation and develop- 
ment of his estate. To that end he may cut ditches and lay 
drains by which the flow of the surface waters upon his estate 
may be increased beyond the slow process by which they would 
ultimately reach the same destination.‘ But this right cannot 
be used by the upper proprietor for the purpose of reclaiming 
swamps and marshes, and must be confined to the natural devel- 
opment of agriculture.® 

In Indiana, a State in which the rule of the common law has 
been adopted, and in which therefore, there is no natural servi- 
tude, the court in one case declared that the owner of the higher 
lands might make such drains as are required by good husbandry 


1 Peck v. Herrington, 109 Ill. 611; s. 
c. 50 Am. Rep. 627; Cairo & V. R. Co. 
v. Stevens, 73 Ind. 278; Templeton v. 
Voshloe, 72 Ind. 134; s.c. 37 Am. Rep. 
150; Jackman v. Arlington Mills, 137 
Mass, 277; Treat v. Bates, 27 Mich. 
890; McCormick v. Horan, 81 N. Y. 
86; s.c. 37 Am. Rep. 479; Waffle v. N. 
Y. Central R. Co., 53 N. Y. 11; 8. ¢. 13 
Am. Rep. 467; Foot v. Bronson, 4 
Lans. (N. Y.) 47; Miller v. Lauback, 
47 Pa. St. 154; Knight v. Brown, 25 
W. Va. 808; Gillison v. Charleston, 16 
W. Va. 282. 

® Waille v. New York Central R. Co., 
53N. Y. 11; s. c. 13 Am. Rep. 467. 
* Jackman v. Arlington Mills, 137 


Mass. 277; McCormick v. Horan, 81 
N. Y. 86; 8s. c. 87 Am. Rep. 479; 
Noonan v. City of Albany, 79 N. Y. 
470. 

4 Hughes v. Anderson, 68 Ala. 280; 
s.c.44 Am. Rep. 147; Peck v. Her- 
rington, 109 Ill. 611; s. c. 50 Am. Rep. 
627; Hicks v. Silliman, 93 Ill. 255; 
Livingston v. McDonald, 21 Iowa, 160; 
Ludeling v. Stubbs, 34 La. Ann. 935; 
Sowers v. Shiff, 15 La. Ann. 300; Mar- 
tin v. Jett, 12 La. 501; Kauffman v. 
Griesemer, 26 Pa. St. 407; Martin v. 
Riddle, 26 Pa. St. 415. 

5 Ludeling v. Stubbs, 34 La. Ann. 
935; Sowers v. Shifft, 15 La. Ann. 300. 
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and the proper management of the surface of the ground, without 
being liable to any action at the instance of the lower proprie- 
tor,! but in a subsequent case the court laid down the rule 
that he either must keep surface waters within his boundaries or 
permit them to flow off without artificial interference, unless 
within the limits of his lands he can turn them into a natural 
water-course.? 

In New York, where the common-law rule is also followed, it 
has been held that so long as the land-owner only does upon his 
own premises whatsoever is necessary to enable him to have 
the natural use of his land, or, in any use he may make of it, 
does not injure his neighbor, no ground arises for the inter- 
ference of the court. Accordingly, where a land-owner plows 
his land so as to leave a dead furrow at the bottom of a depress. 
ion for the purpose of permitting the surface water more readily 
to escape, and the flow is thereby accelerated, the lower propri- 
etor has no cause of action.® 

An owner of land has no right at common law to the support 
of subterranean water, and if his neighbor drains his land and 
thereby causes the subsidence of the adjoining property no right 
of action arises.‘ 

IX. Potturion or SuRFACE AND PeRcOLATING WatTERS .— 
If any man bring filth upon his lands, he must keep it within 
bounds so that it does not injure his neighbor.’ Accordingly,a 
proprietor who allows noxious substances to escape from his 
premises and contaminate a neighbor’s well, is liable to an action 
therefor. He may also be sued, although the filth is allowed 
to flow some distance over the surface of the ground, and then to 


1 Templeton v. Voshloe, 72 Ind. Ga. 489; Ballard v. Tomlinson, L. R. 
134. 29 Ch. Div. 119. 

2 Cairo & V.R.Co. v. Stevens, 73 6 Wahle v. Reinbach, 76 Ill. 322; . 
Ind, 278. Ottawa Gaslight and Coke Co. v. Gra- 

3 Peck v. Goodberlett, 109 N. Y.180. ham, 35 Ill. 346; Ball v. Nye, 99 Mass. 

4 Popplewell v. Hodkinson, L. R.4 582; Sherman v. Fall River Iron 
Exch. 248. See, also, Smith v.Thack- Works Co., 87 Mass. (5 Alien) 213; 
erah, L. R. 1 C. P. 564. Wormersley v. Church, 17 L. T. (N.8.) 

5 Tenant v. Golding, 2 Ld. Raym. 190. See, also, Tate v. Parrish, 7 T. B. 
1089; Salk. 21, 860; 6 Mod. 311; Holt, Monroe (Ky.), 325; Turner v. Mirfield, 
500. See, also, Marshall v. Cohen, 44 34 Beav. 390. 
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fall into and pollute a water-course.!’ In England an injunction 
was granted in a case in which the defendant, who owned a 
worsted mill, near plaintiff's property, allowed noxious and 
offensive refuse water to flow from his mill into an old pit on his 
own land, whence it percolated underground to plaintiff’s col- 
liery, and injured the health of his employes.?, Gas companies 
have been held answerable for the corruption of adjoining lands 
and wells thereon, by the fluids percolating from the works ;* 
and if it can be clearly proved that a place of sepulture is so 
situated that the burial of the dead there will endanger life and 
health, by corrupting the water of wells or springs, relief may 
be obtained.‘ But in one case, relief was refused when it ap- 
peared that the plaintiff had voluntarily bought and located his 
residence in the immediate vicinity of a burying ground which 
the defendants were merely proposing to enlarge without bring- 
ing it nearer, and that his barn-yard was uearer the well and 
more likely to injure it than the burying ground.® 


J. C. THomson. 


ALBANY, N. Y. 


1 Hodgkinson v. Ennoy, 4 B.&S. Light & CokeCo. v. Freeland, 12 Ohio 
229. St. 392. 
2 Turner v. Mirfield, 34 Beav. 390. * Clark v. Lawrence, 6 Jones (N. 
See, also, Ballard v. Tomlinson, L. R. C.) Eq. 83. 
29Ch. Div. 119. 5 Upjohn v. Township of Richland, 
8 Pottstown Gas Co. v. Murphy, 39 46 Mich. 542. 
Pa, St. 257. See, also, Columbus Gas 
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A SYMPOSIUM OF LAW PUBLISHERS. 


The editor of the Amertcan Law Review wrote to several 
law publishers, requesting each tv contribute a short article for 
publication. Some hints were given as to what was wanted, 
which are quoted in the article of Mr. Soule, immediately below. 
Three have responded, as follows: — 


FROM CHARLES C. SOULE, ESQ., OF BOSTON. 


I do not burn to join your ‘* Symposium of Law Publishers,” 
but feel so much indebted to you for favors and friendship 
during these last twenty years or so, that I cannot refuse. What 
is it that you want meto write about? Your letter says, —* For- 
get for the time being that you are writing for the press, and go at 
it just as if you were writing a quarrelsome or a gossipy letter 


to me or to one of your brother publishers. Abuse each other 
as much as you can, without subjecting us to an action for libel. 
Tell the world how law books ought to be written; how they 
ought to be published; how they ought to be sold; how authors 
ought to be compensated; how lawyers ought to be dunned, and 
whether under any circumstances it pays to sue them.’’ This 
is rather a sweeping drag-net. To discuss all your topics ade- 
quately would take up the whole of say four numbers of the 
American Law Review. I will just skim along the edge of all 
of them, but with your permission will vary the order of 
topics. 

First of all, I do not want to abuse my brother publishers. . 
They are very human, like other folks, but most of them are 
excellent fellows, and our rivalry is generally civilized and amic- 
able. I have no doubt your readers would chuckle over any 
altercation you could stir up among us, —but I cannot really 
think of any one I want to quarrel with or castigate. 

This part of your programme being skipped, let me discuss 
your last topic first. The unprofessional public is apt to con- 
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sider the lawyer as a slippery customer, commercially. I am 
often asked by friends: ‘* But don’t you have torun great risks,— 
and lose a deal of money, in selling to lawyers?’’ They are 
greatly surprised when I tell them that I consider lawyers safer 
customers than any other classof men. It is necessary, of course, 
to use the ordinary precautions in dealing with the legal profes- 
sion. A reckless and undiscriminating trustfulness is unwise in 
selling to lawyers, just as it is unwise in selling to clergymen. 
But the lawyer who buys books generally means to pay for 
them. He is sometimes slow, he is often careless, he has a pro- 
voking way of disregarding duns and drafts, but after a while 
he comes up with his remittance. It does not pay to sue him 
(except for spite), and the best way to dun him is to write a 
frank, straightforward letter, stating that you need the money, 
and asking him to help you out by prompt payment. I have 
looked over my profit-and-loss account for the last seven years, 
and find that my losses from bad debts have been less than a 
quarter of one per cent on total sales. This argues well for the 
honesty and solvency of the profession. 

Once in along while some shrewd swindler tries his talent on 
the law booksellers, like the Texarkana chap, — you have heard 
of him, have you not ?— who cheated a large part of the law book 
fraternity in various amounts. I felt rather sore about his slice 
out of me, until I heard that he had carried his operations with 
equal success into wider fields, and among other things had pro- 
cured on false pretences a railway locomotive. The audacity of 
such knavery was too admirable for petty criticism, and I was 
contented to have paid tribute,— even unwillingly,— to consum- 
mate dishonesty. It reminds me of my first visit to San Antonio, 
somewhere about the year 1870. I was the first law book *‘ drum- 
mer’’ who struck into that region, after the war, and the lawyers 
received me with more enthusiasm than the somewhat too fre- 
quent law bookseller of to-day can often evoke. They bought 
books lavishly, and being ‘ flush,’’ paid for them in advance. 
Just before taking the stage homeward, while indulging in the 
social ceremony then most in vogue in Texas, but now gradually 
yielding to the fury of prohibition, I asked one of the leading 
lawyers how it happened that they all were willing to pay over so 
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much cash in advance to an utter stranger, for books they could not 
receive, at the best, for a month. He looked a little sober for a 
moment, but rallied, and replied ‘* My dear sir, if you are a clever 
enough swindler to take in all the San Antonio bar, you de- 
serve your little thousand dollars, and we won’t begrudge it to 
you!”’ 

So much for the lawyer as a customer. The publisher’s re- 
lation with the lawyer as an author is a much narrower one, and 
I doubt whether it would be interesting or protitable to discuss 
it before the vastly more numerous part of the profession who do 
not write books, but only use and criticisethem. You do not 
ask any discussion of this relation except as to the compensation 
of authors. This I would rather not enter upon here and now, 
but if you want a private discussion, offer me one of your excel- 
lent books to publish.? 

‘* How law-books ought to be written,’’ I cannot presume to say, 
except that they ought to be written conscientiously and thor- 
oughly, neither too diffuse nor too condensed, with careful veri- 
fication of every citation, and an index that really indexes the 
contents. These requirements may seem to be axiomatic, but 
how many of our modern law books come up to them? 

‘* How law books ought to be published, ’’ has a double inter- 
pretation. As to form, they ought to be printed in clear readable 
type on white paper that does not show the type through; and 
should be bound solidly and durably. What Dickens calls * the 
underdone pie crust,’’ conventional binding of sheepskin still 
holds the field. The English style of half-calf binding with 
cloth sides is handsomer and more durable, but does not seem 
popular with us, even at the same price. Being temporarily out 
of the usual sheep binding of a book, a short while ago, I sent to 
a country customer a copy in half-calf. He promptly returned 
it, with a sharp intimation that he ‘* didn’t want any cheap bind- 
ings. ”’ 

As to the methods of publishing, this is a transition period. 
Under the ** Reporter’’ systems, and the text-book issues in 
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monthly parts, the subscriber pays in advance for so much print- 
ed matter, without selection; and the publisher, thus furnished 
with capital to operate upon, and guaranteed a certain sale, can 
publish his pamphlets at a low rate per page. These new meth- 
ods are really co-operative. If enough lawyers will agree to sub- 
scribe for a whole series in advance, taking all of it, whether 
they want all or not, the publisher can furnish the series at a 
much lower price than under the old method of law publishing, 
where the publisher undertook a large outlay in advance, and as- 
sumed the risk of sale. Which method will finally prevail, — 
or whether their conflict will result in entirely new conditions, — 
it seems impossible to predict. The enterprising editor of The 
Green Bag has asked me to contribute to his magazine a paper 
on this topic, and on other matters pertaining to the modern 
deluge of law books. I have half promised to group a few desul- 
tory conjectures for him under some such title as ‘* The Future 
of Legal Literature,’’ and I will therefore save up my ideas 
on the subject, as material for that paper. 

‘* How law books ought to be sold,’’ suggests chiefly that they 
ought to be sold always for cash and at net prices. The best 
method of sale is for the publisher to fix his retail price as low 
as he can possibly afford it, to give the bookseller only enough 
discount to pay expenses of handling, and a fair profit ; and 
then for every one to sell the book at retail strictly at its pub- 
lished price, without discount. The old system of movable 
prices and discounts has fortunately nearly passed away; and 
the system of net prices, far more honest and satisfactory 
to all concerned, governs two-thirds or three-fourths of modern 
publications. 

Now I have briefly answered or evaded all your queries, in as 
informal a way as you could possibly wish, —so informal that I 
hesitate, after all, to let you print this letter. I will only say of 
it, as the well-known temperance Irishman said of the drop 
of whisky suggested for his glass, that you may put it in if 
you can do it ‘* quite unbeknownst to me.’’ 


Cuar.es C. SOULE. 
Boston 
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FROM JOHN B. WEST, ESQ., OF ST. PAUL. 


Thanking the editor for the generous latitude of his invita- 
tion I gladly take the opportunity offered to say a few words re- 
garding the department of law publishing in which I am most 
largely interested, ¢.e., the reporting and digesting of judicial 
decisions. 

‘‘ What is the law on this point?’’ This is the question that 
perpetually recurs during the professional life of every lawyer, 
in whatever lines his practice may lie, and whether he has to 
argue cases as an advocate before courts, or advise clients as 
a counselor in his office. On the degree of certainty with 
which the practitioner answers the question, must depend in 
great measure his success or failure. Is it not the function and 
calling of the law publisher to supply the lawyers with me- 
chanical aids toward answering the question in whatever con- 
nection it may arise? and does not the permanent business suc- 
cess or failure of the publisher mainly depend on the manner in 
which he performs this service? 

In comparatively few instances can the question be answered 
by direct reference to the abstract principles of the law, as 
taught in the school, or laid down by commentators. Con- 
stitutional and statutory provisions must be examined, and 
the decisions of the courts bearing on the point must be 
found and compared, before the lawyer can say with any posi- 
tiveness, ** thus the law is written.’’ Even if the law were sta- 
tionary, no man could acquire and carry all in his memory; but 
the law is constantly developing, and each time the question 
‘* what is the law”’ arises, it must be answered in the light of the 
latest authoritative utterance of the legislature and the court. — 
‘** Knowledge is of two kinds,’’ says Dr. Johnson, ‘* we know a 
subject ourselves, or we know where we can find information 
upon it.”” In building up a library, the lawyer aims to provide 
himself with the means of readily acquiring accurate knowledge 
of the law on any particular point. He cannot foresee what 
legal questions will be asked him, what legal point will come up 
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for settlement; so he must make his equipment in this respect as 
complete as is compatible with his circumstances. 

When a legal question is presented to a practitioner, he must 
therefore turn to the books,— the helps provided by the pub- 
lisher, —for a definite answer. Of these there is a great variety, 
as well as a great multitude. Certain books are universally 
recognized as necessary to the practicing lawyer. Such are the 
statutes and laws, and the decisions of the courts in the local 
jurisdiction. But it is seldom that any lawyer stops with these 
in his research. In most cases he turns also to the text-writers 
for information. Information as to what? The opinions of a 
learned man, expert in legal lore? No, indeed; information as 
to the case Jaw on the subject, as determined not alone in the 
local jurisdiction, but as shown in the decisions of the courts 
throughout the whole United States. This vast domain of 
American case law is, and must be explored mcre or less 
thoroughly, to enable him to answer the question, ** What is the 
law?’’ or to scientifically predict the result of an appeal to the 
courts. 

I believe it to be the principal business of American law pub- 
lishers, to enable the legal profession to examine the American 
case law on any given subject, as easily, exhaustively, and 
economically as possible. It is a remarkable fact that until 
within the last few years, there has been no successful attempt 
to handle, systematically and comprehensively, the current de- 
cisions of the courts of last resort, which are constantly develop- 
ing and modifying the law on every subject; and to so report and 
ligest them, classify and give notice of them, that they shall be 

_promptly available to the exhaustive research of the judge and 
»ractitioner. 

Until the advent of the Northwestern Reporter, some ten years 
ago, the prompt publication of opinions was practically unknown 
to the legal profession in this country. In each State lawyers 
were compelled to wait in the first instance, on the convenience 
of their State reporter, whose official duties were more or less 
subject to the exigencies of his private practice; and in the 
second place, upon the delays incident to the conflicting business 
demands of the local publisher. The publication of the decisions, 


| 
1 q 
t 
4 


402 A SYMPOSIUM OF LAW PUBLISHERS. 


which had, from the time of their delivery, become a part of the 
law of the commonwealth, and concerning which it was legally 
assumed every citizen had full knowledge, was made subsidiary 
in turn to the professional obligations of a legal practitioner, and 
the private business interests of some local publisher or printer, 
It is true that there was some publication of current opinions in 
the law magazines, but this was done in a fugitive and irregular 
fashion. The opinions were filed away in the oflices of the court, 
and were therefore not directly accessible to the editor, while the 
issues of the magazines and law journals were limited in the 
number of their pages, and largely taken up with essays and other 
matter. Such cases as found their way to print reached the 
editor more or less by accident, and their publication was con- 
tingent upon the condition that space be found for their insertion. 
Some opinions were sent in with the compliments of the attorneys 
directly interested, or contributed by subscribers who deemed 
them worthy of publication; the rest were such as had come to 
the knowledge of the editor accidentally. The element of notice, 
the bringing of news of the most recent decisions of the courts, 
was largely wanting under this system, and the prompt and ex- 
haustive publication of all that has been decided, was almost 
without precedent. The profession was dependent upon such 
service as could be rendered incidentally by publications designed 
mainly to serve other purposes, —some of them, primarily mere 
advertising sheets, only inserting opinions as far as necessary, 
for the purposes of padding. 

When, therefore, a lawyer looking up the case law of a subject, 
consulted the reports of his own State, he had to ask himself, 
‘* Has our Supreme Court rendered any later decision upon this 
point not yet reported here?’’ and he had no means of securing 
a conclusive answer, unless he had access to the files of the court. 
The ‘Reporter’? plan of publication, first used in 1879 in the 
Northwestern States, was designed to give lawyers the ready 
means of keeping themselves informed as to the decisions of their 
own Supreme Courts, as fast as they should be filed. 

But in investigating the case law of the whole country, the 
lawyer was at a still greater disadvantage. Not only did he suffer 
from the lack of notice, the delays of official reporting and local 
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publication, but in most instances the cost and number of vol- 
umes prevented him from taking the official reports when they 
were published. He was forced to content himself with such 
information as to these decisions, as he could get jindirectly and 
by accident. He consulted text-books and turned to the title 
page (or if he was wise, to the copyright page ), to see when they 
were published; then rose the question, ‘* What have the Amer- 
jean courts said in the years since this book was written?’’ If 
he consulted any series of selected cases, general or topical, he 
could not hope to find a conclusive answer, and if he searched 
through the few cases scattered through the law journals, it was 
with the hope that he might happen to find a case in point. At 
the last he had to go into court uncertain whether he might not 
be met on the threshold by his opponent, with controlling prece- 
dents to which he had not had access, and of the existence of 
which he had not been aware. 

This condition of things perhaps still exists for some lawyers, 
but is not now necessarily the situation, as it certainly was a few 
yearsago. All opinions are now published promptly and system- 
atically, and are no longer dependent upon professional courtesy 
or vanity for their appearance in advance of official reports. 
One can to-day more readily and far more economically secure 
the printed copy of any territorial decision, than was possible a 
few years ago, even in the case of the New York Court of Ap- 
peals. The profession have now the immense advantage of being 
able to turn to asingle set of reports and digests, and be sure of 
finding everything which the courts have said on any given sub- 
ject up to the last decision just rendered. A lawyer can com- 
pare the decisions, and advise his client with a nearer approach 
to certainty. He can see what precedents are available for him- 
self, and also what will probably be cited by his opponents and 
so thoroughly prepare himself to meet them. This service is 
rendered by the National Reporter System, which, strange to say, 
has been wrought out entirely by private enterprise, not through 
the intervention of any bar association, State or national, or by 
subsidy from any government. 

The National Reporter System is first of all comprehensive. 
It will give on demand a printed report of a single case for 
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twenty-five or fifty cents, or through it the practitioner can ar. 
range to be supplied with all the current opinions of his own 
Supreme Court, at an annual cost no greater than he was some- 
times forced to pay, under the old regime, for a certified copy 
of asingie opinion ; or he can arrange for a few cents a day, to 
receive almost immediate notice of all the new decisions of all 
the courts in the United States, with full and authentic reports 
for permanent use in his library. 

The older and comparatively less important cases are all coy- 
ered by the U. S. Digest, recently incorporated in the System. 
The latest decisions are kept fully reported and digested up to 
date, and through the digests and reports of the National Re- 
porter System the lawyer can now, in a short time, examine the 
case law of a subject with the certainty that no American decis- 
ions in point have escaped his attention. These reports are 
authentic and reliable. The opinions are printed from compared 
and certified copies of the original, furnished in most cases by 
the clerk himself, or other custodian; the proofs are read with 
great care by specially trained law-proof readers; citations are 
verified by experts from the original volumes; these reports are 
edited by a corps of men specially trained for that work. These 
editors are not left to their own individual whim, but act under 
an elaborate code of instructions, which is the result of experi- 
ence in reporting some 50,000 cases. Their reports are prepared 
with the briefs of counsel and ‘* paper books ’’ and other docu- 
ments before them, showing the cases as submitted. Finally, 
by the new system recently inaugurated, the judges themselves 
are enabled to revise the reports of their own decisions in the 
temporary edition, and have their amendments or corrections 
incorporated into the permanent or library edition. This prac- 
tically puts them on a par with the official reports as regards 
authenticity, while as regards promptness, economy, compact-— 
ness and convenience of access by prompt current digesting, 
there is no comparison. 

It is said that the demand for reports is created by the neces- 
sity for their use, and through this necessity the National Re- 
porter System has gained a recognition already sufficient to 
establish the fact that it is needed, and performs an all-important 


j 
r 


A SYMPOSIUM OF LAW PUBLISHERS. 405 


service. It has received the indorsement of two-thirds of the 
judges of the highest courts throughout the country, and the 
wide-spread use of the Reporters in the courts,’ is shown by the 
extent to which they are everywhere cited. The latest text-books 
are brought up to date by means of the cases cited from its 
pages, the law journals look almost exclusively to the Reporters 
for their leading and late cases, though I am sorry to say that 
they do not always consider it necessary to give credit to the se- 
ries from which they take not only opinions, but head-notes and 
statements of fact. Most of all is the standing of the National 
System shown in the current digests all over the United States. 
In a late number of the Law Librarian (published by the Ban- 
croft-Whitney Co., of San Francisco), the remarkable fact is 
brought out that with the discontinuance of the United States 
Digest, New Series (the last volume of which will be published 
this spring by Little, Brown & Co.), there will be no current 
digest of the official reports only, while there are no less than 
four general digests made up principally from the cases in 
the Reporters, besides the American Digests, monthly and an- 
nual. There are also many current digests of special topics 
in the law, such as that in the Criminal Law Magazine, and 
in the numerous railroad and insurance journals, taking al- 
most all their cases from the Reporters. Indeed, it is only 
necessary to refer to the digest at the back of this very 
magazine to show in what publications the late cases are to be 


1 As an illustration of this,and of courts have never passed. The judge 
the use of precedents between differ- of the court is now waiting on me for the 
ent States, take this letter, one of decision. 
many similar, from a recent mail: — Yours truly, 


, Ky., March, 1889. 
West PUBLISHING Co.: 
Enclosed find 25 cents, for which 


P.S. I find this case in the Annual 
Dig. of ’87, p. 1162, Sec. 41. 


you will please send me at once the 
number of Vol. 32, Northwestern Re- 
porter, containing the case of Desmond 
v. Independent School District (Iowa). 
Do not fail to send this at once, as we 
have an important case involving ex- 
acuy the same point, on which our 


The demand for copies of single 
opinions exemplified in this letter has 
grown to large proportions in the last 
two years, and shows how easy a mat- 
ter it is to make topical selections 
from the current decisions in the 
National System. , 
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found. Some publishers, through hostility to our enterprise, 
omit the Reporter cases from their notes and text-books, but 
they simply diminish the value of their books by so much. A 
treatise on mortgages, issued to-day, without citations of cases 
in the Reporters, would be at a great disadvantage as compared 
with the new edition of Mr. Leonard A. Jones’ well known 
work, just issuing, in which reference is made to the 1,000 latest 
cases, which have been made available to the entire profession 
only through the Reporters and the American Digest. Every 
law book which assumes to state the law as it is, is being ren- 
dered obsolete by the decisions filed in the courts of last resort 
from week to week and month to month, and most law-book 
writers and their publishers are awakening to the fact that they 
must cite the Reporters to show the law of to-day, and that 
owing to the wide circulation of the Reporters throughout all 
parts of the country, such citation gives the lawyer easy access 
to his precedent. 
’ It is the work of the National Reporter System to make most 
available to the legal profession the law as the courts enunciate 
it,— to collect, arrange in an orderly manner and put into con- 
venient and inexpensive form in the shortest possible time, the 
material which every judge and lawyer must use. The Reporters 
with their attendant digests are making the knowledge of the 
law more certain, diffusing it more widely and equally, and (as 
we have the testimony of half a hundred judges of the highest 
courts) doing much to unify it, by enabling the courts to harmon- 
ize conflicting decisions. The system is decreasing the burdens 
of the lawyer by classifying the new decisions almost as they 
come from the pens of the judges, by giving prompt and effect- 
ive notice of them, placing them in a single repository where 
they can easily and certainly be found, and offering authentic 
and reliable reports of any or all of them at an absolutely min-— 
imum cost ; by putting into 16 volumes what has been filling 100 
volumes a year, and by supplying it for one-tenth to one-third 
what it would cost in any other form. 

It is the one of the greatest merits of the National System 
that it gives all the cases. Some of our critics call it the 
‘* Blanket System,’’ and we are disposed to accept the analogy. 
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No policy of insurance is so satisfactory to the insured as the 
blanket policy; and that is the sort of policy we issue for the 
lawyer seeking insurance against the loss of his case through 
ignorance of the law as set forth in the decisions of the highest. 
courts. 

Joun B. West, 
(President West Publishing Co.). 


St. PavL. 


FROM JAMES E. BRIGGS, ESQ., OF ROCHESTER. 


In response to your kind invitation we deem it a duty as well 
as a pleasure to join your ‘* symposium ”’ and respond to the in- 
spiring sentiment suggested — Reports and Reporting. Whether 
this is a banquet, an experience meeting, or a profession of faith, 
we do not know; at all events we respond. 

There is a generally felt and frequently expressed regret, on 
the part of bench and bar here and in England, for the unlimited 
production of law books, whether of reports or text-books, 
which, instead of simplifying and facilitating a knowledge of the 
present state of the law on any given question, complicate and 
embarrass it by the very quantity of matter presented for exam- 
ination and reconciliation. 

It is a fact that no one, working industriously ten hours a day, 
could simply read all the published opinions — hence, the pub- 
lisher’s duty to render them quickly accessible. 

The bar of England, more than twenty years ago, feeling the 
necessity of protecting itself against the indiscriminate publica- 
tion of all opinions, important and unimportant, organized «* The 
Incorporated Law Society’’ and by a committee of barristers 
appointed for the purpose, has ever since sifted the opinions, and 
only published, in the present series of law reports, such as were 
deemed worthy, rejecting the chaff, and the mere repetitions of 
application of the same principle. 

In America the multiplicity of jurisdictions, and their indepen- 
dence of each other, rendering it a much more serious question, 
would seem to devolve it upon volunteers, in whom the profes- 
sion might have confidence, and whose names and reputation are 
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a guaranty of intelligent and conscientious work, to make thig 
examination and selection and publication for their countrymen, 
which the Committee of the Incorporated Law Society of En- 
gland performs for Englishmen. 

This work is undertaken by this Company in its Digest and 
Lawyers’ Reports, Annotated, which together furnish every- 
thing in accessible form, giving that most valuable in the most 
elaborate form, and that least valuable in the most condensed. 

The plan may be said to accomplish for current contemporary 
opinions what such works as Smith's Leading Cases did in refer- 
ence to the older decisions. One important opinion reported in 
full by gentlemen who have had the practical experience of our 
editors, with an exhaustive note by so careful and discriminating 
a writer as Robert Desty, giving the gist and actual point de- 
cided in all other analogous cases,— a note which can be safely 
relied upon, — will save each one of thousands, the time and labor 
of going over the same ground for himself, and will relieve him 
of great anxiety and the trouble and expense of piling up an 
office full of printed opinions. 

At one time you gently criticised us for putting on one of 
our title pages the words ‘* Prepared and published by the Law- 
yers’ Co-operative Publishing Company.’’ However it might 
seem to you and others this told the exact truth. The publish- 
ing of books by their editors or authors is no new thing under 
the sun, although it may be somewhat unusual. 

A co-operative organization, capable of doing all branches of 
the work in law reporting and publishing, was perhaps somewhat 
novel; but its novelty has worn off, and we have come to be known, 
as we always expected to be, asthose whose publication is done 
con amore, and not merely for the money there is in it. We 
have done several unusual things. We have put prices down with 
quality up, and thereby disgusted certain old publishers who re-— 
taliate by calling us ‘* Amateur Publishers.’’ 

We do not, however, claim to be infallible, nor almighty. 

We had three years’ experience in group reporting, and, in 
common with the profession throughout the country, learned 
what the exraordinary development of this country and the pro- 
lific pens of the judges necessitate. 
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Unlike England we have hundreds of independent jurisdic- 
tions, but they are practicaily a unit in some things, e.g., in the 
application of the same great principles of the common law in 
the evolution of decisions. 

We find the average lawyer thinks he needs: — 

First, full reports of all decisions of the court or courts of 
highest jurisdiction in his own State. 

Second, full and thorough reports of such of the more impor- 
tant decisions of the courts of highest jurisdiction in the other 
States and of the United States Courts, as are not practical repe- 
titions of those of which the books are already full. Of the latter 
class no one wants more than a digest, if, indeed, even that. 

While we had originally foreseen the limitations of group re- 
porting and the advantage of reporting by States, separate and 
distinct, and provided for it, yet the fact remained that we were 
spending a great amount. of money on cases which were mere 
reiterations of what was established in older ones. Such cases we, 
ineommon with our thousands of correspondents, came more 
and more clearly to see were of no general value; indeed, many 
of them of no value whatever, except to the parties and their 
counsel. 

It had not occurred to us so forcibly until our experience 
drove us to study the problem, that so large a proportion of the 
decisions contained so little that was new as not to warrant 
even a bare publication of the opinion, to say nothing of full 
reports. 

The successful party is always glad to see his case reported 
even when he knows the other fellow will move for a re-argu- 
ment and get a reversal. The report of such a decision is, how- 
ever, a positive damage; it serves no good purpose and not 
only confuses, but misleads those not keenly on their guard. 
Many a so-called precedent is not an authority for want of 
finality. 

Most people are best served with a first-class digest of all, 
together with full reports of a large enough proportion of final 
decisions to present everything new or unusual, or showing de- 
velopment of the law, growing out of the peculiarly progressive 
state of commercial relations and of our peculiar political rela- 
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tions. As to the domestic relations, social relations (except as 
to corporations and societies ), torts and their remedies, and fel- 
onies, the law is pretty well settled. 


CoNSERVATISM. 


Now, gentlemen, we should fear to be entirely original with 
what constitute the working tools of a learned, but from the 
nature of things, a necessarily most conservative profession, 
There is really no safety in anything but conservatism. That 
things are so, ** because they always have been s0,”’ is a maxim 
that must not be trifled with by inventors, experimenters, or nov- 
ices beyond certain limits. Indeed conservatism is the founda. 
tion principle of the law as declared by courts. 

Style of page, size of type, and quantity in a volume are most 
important factors in the publication of reference books, when we 
consider the multiplicity of the volumes and quantity of matter 
accumulated on the book shelves of any lawyer who aspires to 
keep even the means of ascertaining where to find the law. 

The more combined the indexes to any given series the better. 
This has been carried so far by some as to give a general index 
at every ten volumes, thus saving much time to the reader. 

As to size, we hold that books should generally weigh within 
four pounds; and yet who whould be willing to divide the un- 
abridged dictionary into several separate books? We all pre- 
fer to have it all under one alphabet and one cover, even if the 
book becomes unwieldy and weighs ten pounds. There is, 
however, a golden mean for reference books, in size, quantity 
of matter and size of type. Tae most common size of type in 
general use is brevier, being that used in cyclopedias, newspa- 
pers and magazines. This we believe to be so good and so 
acceptable as to be read by most people by artificial light, late at 
night, as well as by the best of daylight. To publish reports in 
that type is not, therefore, a departure from the style most used 
in the reading of most people. To be sure, such type requires 
shorter lines, and these do really compensate. Hence, double 
columns and no sacrifice of conservatism in the use of brevier. 

A four-pound book is not unwieldy nor in any way incon- 
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venient, and, with paper of the best thickness for lying flat when 
open, without showing the ink through, easily contains four 
or five times the amount, which a hundred years ago, and 
from that time on to the present, publishers found profitable as 
a limit. 

Four or five indexes to one, and four or five volumes occupy- 
ing the space of one, save to the reader an amount of time which 
can easily be calculated, and yet sometimes we see indications 
that there are a few people left by the ‘+ fool killer,’ who want 
display of leather and tons of paper to be apparent to the eyes 
of the client. 

I read, the other day, of a physician in Milwaukee who abused 
his book-seller for marking his express package ‘* Books — 
Keep dry,’’ because, as he explained, his neighbors who saw it 
would think he had need for books, and had not learned his pro- 
fession. 

On the other hand, some lawyers seem to expect to impress 
their clients with a show of books, and we ought perhaps to some 
extent, to encourage those publishers who seek to humor this idea 
in a class of sprigs who want books for outside show rather than 
for what they contain. It has its practical side. 

However, one hundred and thirty indexes to one hundred and 
thirty volumes U. S. Supreme Court Reports compacted into 
thirty-two books, occupying about one-fourth the space on the 
shelves or in the revolver, in form like the American Cyclo- 
pedia— best reference style — would seem to be the acme of 
economy of time to the reader — especially with the reports not 
only not condensed but greatly elaborated -—with errors cor- 
rected, missing cases and citations and annotations supplied, 
greatly enhancing their value. 


COMPLETENESS. 


Much is said by certain cotemporaries about ‘‘ completeness,”’ 
referring simply to the agglomerations of all the opinions of the 
various jurisdictions of the United States into masses of what are, 
in fact, largely made up of useless repetitions. 

We prefer to consider completeness in the sense of presenting 
the most useful things, in a form the most useful and complete. 
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If completeness is wanted in the sense of wanting everything, 
then it must be in such index or digest form as to make it easily 
available. 

Our ideal of form, style and completeness is expressed in our 
Semi-Monthly Digest and our Lawyers’ Reports Annotated, 
combined, 

Digesting is an art that we find as difficult andas rarely appre- 
ciated as Judge Miller, of the U. S. Supreme Court, did the mak- 
ing of head-notes, when he said in his address last October 
before the Law Department of the University of Pennsylvania: 

‘*It is one of the rarest qualities of a reporter to be able to 
make a good syllabus to his report of a case. Many reporters 
who use accuracy and skill in stating the pleadings and the evi- 
dence in a case, and the opinion of the judge who delivered it, do 
not seem capable of summarizing in a few sentences, the prin- 
ciples on which the court proceeded; and they avoid this bya 
long sentence in which it is said that, where A did so and so to 
B; and B did so and soto E; andC had such and such an in- 
terest in it, held; and what was held, is simply a decision of the 
case for or against one of the parties.”’ 

A good, thorough and intelligent study of every case such as 
fits one for writing a digest of the decision is indispensable to a 
knowledge of what ought to be reported in full. In thus prose- 
cuting our work, we were rather compelled to make a complete 
and thorough digest of every case decided in the courts repre- 
sented. 

The necessity of this digesting and selection, in the applica- 
tion of general principles, is as apparent as the necessity for 
syllabi and index to cases published. The deluge of precedents 
is otherwise unavailable, embarrassing and confusing ; for no one 
who practices law or performs the labor incident to a seat upon 
the bench has time to do all this for himself. 

In giving the careful study of each case necessary to make a 
thorough digest of it, it is of course easy to intelligently reject, 
as not worthy of even a digest proposition, large numbers of cases, 
and just as easy to discover that a large proportion of the other 
cases are not worthy of full reports. 

We, however, thoroughly believe in co-operation; we also 
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beleive that the promptness in the publication of all new develop- 
ments is indispensable to success of such work. In making 
selection for full report and annotation, we have the aid of the 
several courts and the judges thereof, while the cases, with their 
several peculiarities and importance are fresh in mind and study. 

The United States Supreme Court seems to present an excep- 
tion to the necessity for the winnowing process, which has 
already been applied so thoroughly that no unimportant case can 
reach that tribunal. All its decisions, with rare exceptions, may 
be considered important, and should, therefore, be published. 
Besides, they are so few in number, as compared with the great. 
mass throughout the country, and are, as a rule, confined to such 
distinct classes of questions, that, at reasonable prices, no law- 
yer is embarrassed in procuring and giving shelf room to them 
all. 

As to full reporting we, for one thing, hold that no set form 
can be established ; only very general rules can be made. Report- 
ing is not an exact science, and no one is capable of furnishing a 
full report of any given case who has not had practical experience 
sufficient to enable him to appreciate all the qualifications and 
limitations, and to recognize the principle of law applied. 

What reader has not been disgusted with finding, upon exam- 
ination of a case cited, that it in no way sustains the proposi- 
tion contained in the index or syllabus? On the other hand, 
many readers are driven to such haste in their examination, that, 
unaided by a proper digest, they do not recognize the points of 
law ina case. To such, a clear and concise digest proposition, 
showing the principle of law applied, is worth ten times more 
than the case itself and, for him, is much more useful and better 
to quote than anything he could formulate without greater study 
than he has time for. 

It has been a source of amusement to our editorial staff to 
note the formal rules laid down by cotemporaries for their in- 
experienced law students and young men about the country to 
follow in so-called ‘* reporting.’’ As various are the phases of 
cases as the faces of the parties. The latter belong to the hu- 
man family to be sure, as the former do to legal discussions ; 
but syllabi and digests must not simply epitomize; they must. 
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show the law of the case in the fewest words, and if they do this 
well, such classification is thereby rendered possible as enables 
the reader to say, as the older ones always do of Crudens, «] 
like that Digest, for I can always find in it what I want.” It 
can no more be done by fixed rules, however, than it can be done 
by machinery. 

Upon the use and value of authorities in the argument of cases 
before the courts, Judge Miller, in the above-mentioned address 
says what bears upon the subject of selection in such clearness, 
as to deserve here the followmg further quotation: — 

‘Tt has often been stated, and it cannot be too strongly as- 
serted here, that a few cases directly in point, and well presented, 
decided by a court or courts of high estimation, are far more 
valuable than the innumerable references to cases whose analogy 
is very remote, whose authority is not very high, and whose only 
weight would seem to be that of their number.”’ 

The current work of all the courts, with which every enter- 
prising lawyer wishes to keep up, must be combined, reported, 
annotated, condensed and arranged with such consummate skill 
as to be a constant addition to all that is good and useful in a 
practical working library of an every-day practitioner who has 
not the time to wade through great quantities of matter, but 
who needs his time for the practice of his profession. 

While publishers wish to sell lots of books at high prices, the 
object of this company has always been to constitute a connect- 
ing link between commercial houses, which publish law books 
for profit only, and the consumers who read them and need 
them. 

James E. Briaes, 


(President Lawyers’ Co-op. Co.). 
ROCHESTER, N. Y. 


NOTES. 


ABLE TO TAKE A Fee. — ‘‘ We met a distinguished lawyer from a 
neighboring city the other day, and in answer to our inquiry about his 
health, he said he was suffering greatly from rheumatism in his hands. 
We inquired if his hands were totally disabled. ‘ No,’ he said, ‘ not 
quite; I find myself still able to take a fee.’’’ — Albany Law Journal. 


JuRIES AS JUDGES OF THE Law. —A learned correspondent, writing 
from Portland, Me., calls our attention to the fact that in the paper 
published in a previous number! that State was placed in the cata- 
logue of States that still maintain the right of the jury to settle for them- 
selves questions of law in criminal cases. He points out that the case 
of State v. Snow? has long been overruled by State v. Wright.’ 


A Protest. — In our exchanges we regularly receive from Concord, 
N. H., a weekly publication bearing this name. The attempt made by 
this paper to regulate men’s appetites by legislation was defeated the 
other day in New Hampshire at a popular election. At the same time 
the good people of that State rallied in sufficient force to succeed in 
retaining a provision in their constitution prohibiting Catholics from 
holding office. 


Aw Excettent Caance. — The West Publishing Company, St. Paul, 
have now cast all the numbers of their Reporter system into a large page 
of double columns about the size of the Central Law Journal and Al- 
bany Law Journal. The type used is known as bourgeois, which is 
larger than the brevier used by the daily papers on their editorial page 
and used by reporters in their head-notes, and yet smaller than the long 
primer in which some of the reports are printed,— and still smaller 
than small pica, which is the standard type for the body of reports and 
text-books. This type which the Wests have selected is leaded with 
_ the thinnest possible leads, so that it presents an appearance a little 
whiter and better than it would present if it were, to use the printers’ 


1 23 Am. Law Rev., p. 22. 2 18 Me. 346. * 53 Me. 328. 
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phrase, set solid. Their bourgeois, thus leaded, combines, perhaps, in 
the greatest measure, economy with utility. The type is not too small 
to be read easily, considering that the line is short. The thin spacing 
spreads the lines sufficiently to enable the eye to follow them without 
difficulty. The page looks tolerably clean. At the same time a great 
amount of matter is furnished upon each page. 


Versosity in Lega Documents. — One of the relics of verbosity in 
ancient documents, illustrating a fact that such verbosity arose through 
the ingenuity of the draftsman in multiplying words for the purpose of 
swelling his fees, is found in the following clauses in wills: ‘All 
the rest, residue and remainder of my estate, real and personal,” ete, 
The words ‘‘ rest,’’ *‘ residue,’’ ‘* remainder’’ mean in such a connec- 
tion precisely the same thing. 


FoLLowep ovr SvuaGestion. — The enterprising publishers of the 
Reporter System have followed the suggestion thrown out by usin a 
former number, so that now at the head of the left-hand page of their 
various Reporters the name of the Reporter and volume is given. The 
professional worker is no longer required to turn the book over and 
find out from the back of it the name and volume every time he cites a 
case in it. Now will other reporters, official and unofficial, bave the 
common sense to follow this example; or will they decline following it 
because they did not think of it first themselves? 


DeaTH or Mr. Justice Campsett. — When a man once eminent gets : 
out of the swim, so to speak, he often passes away almost unnoticed, 
illustrating the observation that a great man is but a nine days’ wonder. 
Such is the case with the recent death of Hon. John A. Campbell, once 
an associate justice of the Supreme Court of the United States, who 
died in Baltimore on the 12th of March last, at the age of seventy- 
eight. He was born in Georgia, in 1811, but he first took rank at the . 
bar in Alabama. The published results of his work as a lawyer will be 
found in the reports of that State from 5 Porter to 21 Alabama, 
from which it would appear that he was engaged in many of the impor- 
tant civil cases which were reviewed in the Supreme Court of that State. 
In 1853 he was appointed by President Pierce to fill the vacancy on 
the Supreme Bench of the United States caused by the death of Mr. 
Justice McKinley. Mr. Taney was then chief justice; the slavery 
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question was assuming great importance; and the court was already 
divided into two schools of constitutional interpretation. The States 
Rights school, headed by the chief justice, was the one to which Mr. 
Justice Campbell, was attached. The most extreme and perhaps the 
ablest of that wing of the court was Mr. Justice Daniel, appointed from 
Virginia, father of the present Senator Daniel, who is the author of 
our leading work on negotiable instruments. The political doctrines of 
Mr. Justice Campbell, and the fact of his Southern nativity and resi- 
dence, led him at the outbreak of the civil war to quit the court. His 
State having gone out of the Union, rightfully as he thought, he could 
not conscientiously remain longer upon that bench. At the end of the 
war he resumed the practice of the law in New Orleans, and carried on 
a successful practice until within four years of his death, when he re- 
tired and took up his residence in Baltimore. The events of the war 
produced little if any changes in his political views. 


JvpiciaL Satartes. — The Canada Journal says: — 


‘“‘Whilst we are pleased to see our judges of the Superior Courts in Ontario 
receiving an increase of salary, we think something substantial should have 
been done for the judges of our County Courts, especially as their duties are 
much more onerous than those of most of the twenty-nine puisne judges of the 
so-called Superior Court of the Province of Quebec, whose salaries are from 
$4,500 to $6,000 per annum. In connection with this subject we hope the 
Ontario Government will recognize the propriety and justice of following 
the example of the Dominion Government, and increase to a proper amount the 
present miserably low salaries paid to the Master in Ordinary and Master in 
Chambers. Both have the work of judges, and they have no interval of rest 
from continuous and daily judiciallabors. It is only reasonable that their sala- 
ties should be at least $5,000 each.”’ 


It would appear from the above that the salaries of judges are in Can- 
ada, in general, higher than in this country, although it is a well 
known fact that the cost of living in Canada is less than in the United 
States. 


Way ts Ir? —The Washington Law Reporter adds to an appreciative 
notice of the article in a recent number of this publication entitled 
“More Justice and Less Technicality ’’ the following observations: — 


“There is no doubt, in fact it is being constantly asserted by the legal pro- 
fession itself, that while on every hand we meet with progress and development 
in all the other sciences, the science of the law has been comparatively standing 
still. Whyisthis? Is it because the judges of to-day do not equal in activity 
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of mind the professors of other branches of learning? Why is it that the nine. 
teenth century intellectual struggle has developed the mental energies of the 
men who contend for supremacy in industrial flelds and yet in our legal science 
we are still but dwarfs and sleep along contentedly with the bats and owls of 
the common law? Men of education do not laugh at or ridicule the logic or the 
learning of Spencer, of Mills, of Huxley, of Tyndal, and the hundreds of learned 
men who have advanced and are still advancing by their efforts the useful arts 
and sciences. Yet, scarcely do we open a daily paper without finding in ita . 
sneer at the crudity or the absurdity of this or that decision of some well known 
court of last resort. Surely we have enough of learned men and able minds 
upon the bench and at the bar to work out this problem.”’ 


A New Description oF THE OFFIce oF Manpamvs. — Jurisprudence 
is not improved by such definitions as that given of the office of man- 
damus by Mr. Chief Justice Fuller in a recent case: ‘* Mandamus lies 
to compel a party to do that which it is his duty to do without it.’”’! 

On a little reflection the learned author of this definition would no 
doubt himself conclude that it is too broad. It is a man’s duty to do 
a thousand things which neither mandamus nor any other judicial pro- 
cess will compel him to do. It is his duty to support his family, to 
educate his children, to vote on election day, to serve his country in 
time of war, to keep the ten commandments, and generally to deport 
himself as a decent citizen; but in none of these matters of conduct 
can he be coerced by the writ of mandamus. Another statementin the 
same opinion, which contains more rhetoric than sense, is the following: 
‘* Res judicata may render straight that which is crooked, and black 
that which is white,—facit ex curvo rectum, ex albo nigrum.”’? But 
is it not a monstrous conception that plain wrong should become 
plain right from the mere fact of its having been adjudicated to be 
plain right? It is but just to add that the decision at which the court 
arrived did not proceed in blind obedience to this maxim. 


A Searcy ror Lost Treascre. — We find in the ‘* Law and Profes- 
sional Notes’’ of T. F. Uttley in the Law Journal (London) the fol- 


lowing account of a singular lawsuit growing out of a singular search 
for lost treasure: — 


‘“‘The Supreme Court of New Jersey has had a remarkable suit before it. It 
is said that within a few yards of the city of New Jersey a British frigate lies 


1 Taxing District v. Loague, 9 Sup. 2 Citing Jeter v. Hewitt, 22 How. 
Ct. Rep. 327; reversing s.c., 86 Fed. (U.S.) 352, 364. 
Rep. 149. 
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sunk in seventy feet of water, with a treasure on board of over 960,0001. The 
ship, a thirty-two gun, was the Hussar, and she struck on Pot Rock, near Ran- 
dall’s Island, in the East River, in November, 1780. The treasure on board was 
to be used for paying the army and navy, and the vessel was en route to New- 
port, Rhode Island, when she foundered, all on board perishing. Various ef- 
forts have been made to raise the treasure, but the violent current has so far 
prevented it. Some cannon-balls and other effects have been brought up from 
time to time. In 1880 a person called George Thomas obtained permission 
from the United States Government to search, which he did, but still without 
apy result, and, having exhausted all his funds, attempted to get a company 
floated to take it up, but unsuccessfully. He then borrowed money in order to 
continue his operations, but could not get enough, and became involved in a 
lawsuit for the recovery of the money already borrowed, as the lender alleged 
it had been obtained under false pretenses. The Vice-Chancellor, however, 
when the case was heard, decided that there was sufficient evidence to show 
that the treasure was still on board the vessel, and as all attempts to reach the 
hulk where the money was buried had so far been futile, the defendant Thomas 
could not be convicted of obtaining the money by false pretenses.’’ 


Tue Green Bac. — The appearance of an American legal journal 
under this suggestive name moves the Law Journal (London) to dis- 
course as follows: — 


“Westward the course of humor takes its way, and comes back in the Green 
Bag: A Useless but Entertaining Magazine for Lawyers (Vol.I., No.1). The 
bag by which the barrister is known in England is that in which he carries his 
forensic attire. He buys a blue bag when he is called to the bar, and carries it 
to the end of his days, or until a Queen’s counsel who has led him in a cause 
presents him with a red bag. Occasionally he may have a brief or a book in his 
bag, and of late years the bag has, bya departure from good forensic form, 
sometimes been seen in court, but its uses properly stop at the robing-room 
door. Attorneys in former times carried green bags, not as part of their pro- 
fessional fitting, but as holding deeds, records, and documents of a more or less 
official character. The celebrated two green bags of Queen Caroline’s trial con- 
tained the evidence taken by order of the House of Lords on commission at 
Naples. The baga de secretis of earlier times, in which the evidence in cases of 
treason ofa character requiring to be kept as state secrets was deposited, was 
probably green. Is this the hue of the Petty Bag? The passage from Wycher- 
ley’s Plain Dealer cited by the editor of the literary Green Bag, Mr. 
Horace W. Fuller, of Boston, Massachusetts, does not go far enough to show, 
as he supposes, that barristers carried green bags or that they were the badge 
ofa lawyer. Widow Blackacre, the lady litigant in person of the days of 
Charles II., carried a green bag, and Jerry Blackacre, a raw squire under age 
bred to the law, was laden with green bags, following her, but neither of them 
was alawyer. When the widow roundly rated the counsel engaged on the 
other side, and called him ‘ green-bag carrier,’ she meant to give him the name 
of the humblest attendant in the courts.” 
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Tue SELDEN Soctety.— The Law Journal (London) says: — 


‘* The practical value of the Selden Society has been illustrated early. In the 
course of the argument of the appeal in The Mogul Steamship Company », 
M’Gregor,! on Friday in the Court of Appeal —a case which raises the question 
whether a combination of carriers by sea injurious to other carriers is unlawful — 
Lord Justice Fry, vice-president and executive committeeman of the Selden So. 
ciety, cited the case of The Abbot of Lilleshall v. The Bailiffs of Shrewsbury. 
That abbreviation has a strange look which will no longer be strange if there 
is more happy treasure-trove in the recent volume of the ‘ Select Pleas of the 
Crown’ (A. D. 1200-25), edited by Mr. F. W. Maitland, being the first of the 
publications of the Selden Society. The report of the case, which is one ofthe 
Pleas at Shrewsbury before the Shropshire Eyre, in 6 Hen. IIL (A. D. 1221), 
deserves to be given in full: — 


*“*The Abbot of Lilleshall complains that the bailiffs of Shrewsbury do him many injuries 
against his liberty (libertatem), and that they have caused proclamation to be made in the 
town that none be so bold as to sell any merchandise to the abbot or his men upon pain of 
forfeiting ten shillings, so that Richard Peche, the bedell of the said town, made this pro- 
clamation by their orders. And the bailiffs defend all of it, and Richard likewise defends 
all of it, and that he never heard such proclamation made by any one. It is considered that 
he do defend himself twelve-handed [duodeciméd manu, with eleven compurgators], and do 
come on Saturday with his law. Pledges for the law of Richard Peche, the bedell, Robert 
of Bray, and Peter Pin. Afterwards came the abbot, and by leave of the justices remitted 


the law.’” 

‘* The case is an interesting illustration of the conflicts between the Churchand 
municipalities of the period; but it does not amount to a decision that itisa 
crime for the civic authorities to boycott the Church, still less that boycotting 
is‘a crime, still less, again, that a mere proclamation is boycotting. So far as 
the defendant took issues of fact, and not of law, against the plea, it is evidence 
that the action as laid was maintainable. If Mr. Maitland is right in translat- 
ing libertatem as liberty and not franchise, he may be right in indexing the case 
as ‘ boycotting; ’ but it may be that the only question as to boycotting in the 


case was not whether it was unlawful, but whether it was for the abbot to boycott 
or the corporation.”’ 


THe New Norwectian Nationatity Law. — Mr. T. F. Uttley, in his 
‘+ Law and Professional Notes,’’ in the Law Journal (London), says:— 


‘The Swedish and Norwegian Vice-Consul in Manchester has had published 
in the daily papers a useful translation of the lawrelating to Norwegian nation- 
ality. The document states that a Norwegian subject will lose his rights as 
such — (1) when he becomes the subject of a foreign State; and (2) when he - 
leaves the kingdom for ever. Any Norwegian subject, however, having the rights 
of a Norwegian-born subject in virtue of section 92 (a), (b), or (d) of the consti- 
tution may retain hisrights as a Norwegian subject by making a declaration of 
his intention to remain as such before the local Norwegian consul within one year 
after his departure or after the day when the present act comes into force (April 
21, 1889). This declaration is to be valid for the space of ten years, within the 
expiry of which term it may be renewed for asimilar period. Any person who 


1 57 Law J. Rep. Q. B. 541. 21 Mait. P. C. 115. 
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takes up his residence ina foreign country on account of his appointment as a 
Norwegian official or in the joint public service of Norway and Sweden shall retain 
his rights as a Norwegian. In all cases in which such right is retained it applies 
likewise to the wife, and to his or her children under age who reside with their 
parents or are educated and provided for by them. In future, real property, ex- 
cept by special permission of the king or the authority authorized by him, may 
only be legally acquired in the realm by Norwegian or Swedish subjects, corpo- 
rations, institutions, or limited Mability companies when their boards have 
their seat in Norway or Sweden, and consist exclusively of Norwegian 
or Swedish subjects. The same rule is to apply to cases of landed prop- 
erty and the rights of usufruct, use, or other rights conferred thereby with 
regard to such property. The king may grant exemptions from enactments of 
this paragraph with respect to leases or other rights acquired for a period not 
exceeding ten years.’’ 


Deata or Dr. Warton. 


FRANCIS WHARTON, D.D., 


We give above a tolerably fair likeness of Francis Wharton, D.D., 
LL.D., solicitor of the State Department of the United States, who 
died at his residence in Washington on February 21. He was long a 
sufferer from partial paralysis of the larynx, and recently submitted to 
tracheotomy, which gave him comparative relief. He continued his work 
for the Department of State and also his literary labors until the day 
before his death, and only a few hours before read proofs of his latest. 
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literary work, ‘‘ Diplomatic History of the United States in the Revo~ 
lutionary Period,’’ of which he had been appointed editor under a reso- 
lution of Congress. Dr. Wharton was a descendant of Thomas Whar- 
ton, Governor of Pennsylvania in 1735, whose father emigrated from 
Westmoreland, England, about 1683, and was the founder of the family 
in Philadelphia. Dr. Wharton was born in that city March 7, 1820, 
graduated at Yale in 1839, studied law, and was admitted to the bar in 
1843. Three years later he was Assistant Attorney-General. He 
practiced fifteen years in Philadelphia, and from 1856 till 1863 was 
professor of logic and rhetoric in Kenyon College, Ohio. In the last- 
mentioned year he was ordained in the Protestant Episcopal Church, 
and became rector of St. Paul’s Church in Brookline, Massachusetts, 
and professor of ecclesiastical and international law in the Cambridge 
Divinity School, and in Boston. In March, 1885, he was appointed so- 
licitor by Secretary Bayard and examiner of international claims, suc- 
ceeding the Hon. William H. Trescott, of South Carolina. The degree 
of D.D. was conferred on him by Kenyon College in 1883, that of 
LL.D. by the same institution in 1865, and by the University of Edin- 
burgh in 1883. Dr. Wharton began his literary career early in life, and 
attained eminence as a writer on account of his perspicuous style and 
scholarly research. With Charles E. Lex he edited the Episcopal Re- 
corder in Philadelphia, and contributed to periodicals. He edited ten 
volumes of reports of the decisions of the Supreme Court of Pennsyl- 
vania from 1835 to 1841, and in 1846 published ‘‘ A Treatise on the 
Criminal Law of the United States.’ It comprised three volumes and 
ran through half a dozen editions. From that time until 1887 he pub- 
lished various works on legal and religious subjects, of which the fol- 
lowing list is believed by the New York Times to be complete: ‘‘The 
Law of Contracts,’’ ‘‘ Criminal Law,’’ ‘‘ Criminal Pleading and Prac- 
tice,’’ ‘* Criminal Evidence,’’ ‘‘ Precedents of Indictments and Pleas,” 
‘* The Law of Evidence in Civil Issues,’’ ‘‘ The Law of Negligence,” 
‘* The Law of Homicide,’’ ‘‘ Conflict of Laws,’’ ‘‘ Commentary on the 
Law of Agencies and Agents,’ ‘‘ Medical Jurisprudence,’’ ‘‘ Commen- 
taries on American Law,”’ ‘‘A Treatise on Theism and Modern Scepti- 
cal Theories,’”’ ‘*‘ The State Trials of the United States during the 
Administrations of Washington and Adams,’’ ‘‘ The Science of Scrip- 
ture,’’ ‘* Treatise on Private International Law.’’ 


American Lawyers Retcrninc Home.—The American system of dis- 
pensing official patronage, which turns every man out of office except 
the clerks, letter carriers and elevator boys, who belongs to the party 
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which happens not to be in power, will recall from far-off stations 
several eminent American lawyers. Mr. Phelps, of Vermont, has al- 
ready returned from his post as minister to England. Gen. Lawton, 
of Georgia, has turned over the American Legation at Vienna to 
Col. Fred. D. Grant. Gen. Lawton wrote to the editor of this pub- 
lication under date of March 18th, as follows: ‘‘ The Review has en- 
abled me to keep up some knowledge of what the profession is doing 
while I am away in this far-off land; and I appreciate the service. I 
can not well make you understand how gladly I turn my face home- 
wards once more. Everything in my own country seems to have anew 
interest for me; and I hope I have seen and learned some things that 
will be a source of pleasure and comfort to me and my friends. I do 
not know how quickly my successor will come, nor how soon that event 
will permit me to start homewards; but I have a vague hope that we 
will meet in August next at the American Bar Association. So mote 
it be”? We will meet this year at Chicago, and the gentlemen of the 
South, who always attend that body in large numbers, will learn how 
warm a welcome awaits them in the golden Northwest. 

Among the lawyers of reputation filling diplomatic posts, few, if 
any, deserve the well wishes of their traveling countrymen to a greater 
extent than Hon. Rufus Magee, who for four years has held the post 
of American minister to Stockholm. This gentleman was, at the time 
of his appointment, practicing law at Logansport, Ind. His ap- 
pointment was the only request made by ex-Senator McDonald of the 
President, and it was readily accorded. Mr. Magee had been a law 
student in Senator McDonald’s office. To an American who has traveled 
abroad considerably, and observed to nauseation the offensive airs of 
Americans living abroad, it was truly refreshing to meet this simple- 
hearted Hoosier filling an important diplomatic post, — aman so simple 
and so kind that no honors could make him affected. His large good 
sense and genial disposition made him at once a favorite of the court, 
the diplomatic corps, the aristocracy and the common people. He, too, 
often expressed his wish, in his letters to us, that his official term would 
come to an end and that he could turn his face homeward. The long 
nights of the Swedish winters — nearly twenty hours of darkness out of 
the twenty-four — with the thermometer ruling steadily, for weeks at a 
time, in the neighborhood of 40 degrees below zero, Fahrenheit; the 
entire absence of Americans at the Swedish capital ; not even an Aurora 
Borealis flashing in the Northern sky,—for that is seldom seen in 


Stockholm,—produced a peculiar and depressing effect upon a naturally 
buoyant and vivacious mind. 
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Our minister, during the last four years, at Rome, was Judge Stallo, 
of Cincinnati. He was for many years a leader of the bar of that city, 
An educated German gentleman —a scholar and a philosopher — he 
was nevertheless, on the whole, unpopular with the American residents 
at Rome. His predecessor, Mr. Astor, of New York, a man of un- 
limited wealth, entertained largely, and thereby pleased the American 
auriferous snobbery which chiefly constitutes ‘‘ the American colony” 
in Paris and in Rome. To those cultureless moneyed snobs the dif- 
ference between Astor and Stallo was very great —a great falling off. 
The obsequious courtesy of the one contrasted strangely with the blunt 
honesty of the other. The female tuft-hunters who were endeavoring 
to marry their daughters off to the vagabond princes of Italy had no 
use for a really honest American. 

Gov. Hubbard will now return from Tokio to practice law in Texas — 
a State a good deal bigger than France, as he is said to have informed 
the French ambassador at a dinner. It certainly contains more square 
miles than Japan. 

Brother Denby will return from Pekin, where he has sojourned for 
four years, in a city of indescribable stench and filth, without ever hay- 
ing had an interview with the emperor, and having been confidently re- 


garded by the populace as a representative of one of the ‘subject 
nations.”’ 


Welcome home, brethren ! The courts will re-docket your cases, 
and the banks will renew your notes. 


ComPELLING AN ATrorNeY TO DiscLose HIs CLIENT’s Appress.— In the 
recent case of Walton v. Fairchild,! decided in the City Court of New 
York at special term, it was ruled that an attorney cannot be compelled 
to disclose his client’s address after the litigation has finally ended; 
though it was conceded that while the litigation is pending the attorney 
may be compelled to make such disclosure, on penalty of having his 
client’s proceeding stayed or his plea stricken out. In his judgment 
deciding this point, McAdam, C. J., said: — 


‘There is no doubt as to the authority of the court to direct a plaintiff’s at- 
‘torney to disclose his client’s address, but the power should be exercised during 
the pendency of the action, and while the relation of attorney and client actually 
exists. The penalty for refusing the information is visited on the client by 
staying his action, or if a defendant, by striking out his plea;* but no punish- 
ment is inflicted on the attorney, whois the mere confidential agent of the client 


1 8 Daily Reg. No. 73. and see 99 Plaintiffs v. Vanderbilt, 1 
* Tidd’s Pr. Am’n Notes, 533, 534, Abb. Pr. 193. 
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‘supposed to be acting by hiscommand. The court will not permit the client to 
use the machinery of the law for his benefit without disclosing his identity and 
address, if such disclosure is necessary for the due and orderly administration 
of justice. The present application is to discover the plaintiff’s address. The 
objection urged is that the action has terminated in a judgment for the defend- 
ant, which was affirmed on appeal, with which affirmance the litigation finally 
closed. The relation of attorney and client has ceased so far as this action is 
concerned, but the seal of confidence imposed by the original relation continues, 
and the attorney cannot now be compelled to disclose his late client’s address 
for the mere purpose of enabling the defendant to pursue him aggressively by 
new proceedings founded on the judgment. The same question arose in 
Hooper v. Harcourt,! and the court was of opinion that the application ought to 
have been made in a more early stage of the cause, and came too late after ver- 
dict, an attorney not being obliged to expose his client to be taken in execution. 
The plaintiff has no proceeding to stay, the application comes too late, and the 
motion to compel the attorney to disclose his client’s address must be denied.’’ 


Tecunicatity. — What is called technicality, by which is meant strict- 
ness in adherence to rules of legal procedure, —is really not the pro- 
duct of learning but of ignorance. Those who have studied the history 
of jurisprudence understand well that the most barbarous period of the 
law is its most technical period. A study of that history will carry us 
back to a period in the history of our Norse ancestors when a promise 
was of no value unless made with a certain formality, just as a promise 
now has no sanction among the Tartars unless accompanied with a stroke 
of the beard,—just as our school-boys at the present time clinch a 
bargain by spitting on a chip or touching leather. As we travel back- 
ward in the history of our jurisprudence, we find that every succeeding 
year is more technical. If we begin with the Year-books and come 
down to the present time, we shall find that, with the growth of learn- 
ing, there has been a steady diminution of technicality, until now what 
is known as technicality, outside of adherence to settled rules of prop- 
erty and evidence, has been measurably expelled from the law courts of 
England. The grounds on which reversals often take place in our courts, 
both in civil and criminal cases, would excite derision among the law- 
yers who practice before the English tribunals. Of all judges, what 
judge is more technical than a judge of anelection? If a narrow, stick- 
in-the-bark, infinitesimal ground can be discovered on which to base an 
absurd decision, he will discover it. The law will not be lifted out of 
the slum of technicality until it is administered by judges of greater 
learning. It is true that extensive learning will not drive narrow con- 


11H. Black, 534. 
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ceptions out of the mind in all cases. The reasoning faculty is not neces. 
sarily strengthened by the mere process of memorizing. The sense of 
justice is not always quickened by the study of technical rules and 
maxims. Some of the most eminent judges have been characterized by 
the most narrow and unbending technicality. Such was Lord Kenyon; 
such was Baron Parke, afterwards Lord Wensleydale ; such, to some 
extent, was Chief Justice Shaw. But no judge in our country has sur- 
passed in accurate learning James Kent; no legal judgments are to be 
found in our language which exhibit a more uniform spirit of justice 
than do his. The same may be said of the decisions of Mr. Justice 
Story at circuit — especially of his charges to juries ; and yet his learn- 
ing was of a most exuberant and tangled growth. Chief Justice Gibson 
was certainly surpassed by few lawyers of his time ; but who can fail to 
admire the rugged spirit of justice which everywhere pervades his de- 
cisions, and which found a characteristic expression in his celebrated 
observation to a jury that it took thirteen men in Pennsylvania to steal 
afarm. Coming down to a period nearer to the present, few judges 
surpassed in learning the late Justice Nelson, of the Supreme Court of 
the United States. He retired from that bench after nearly fifty years 
of judicial experience. At circuit, we have been told, his decisions 
were often characterized by the greatest freedom from formality and 


nicety, and by the broadest sense of justice. ‘Though we should scarcely 
speak of the living, there is one judge whom we regard as the most 
eminent of our time. He carries into his circuit work what we have 
often thought was too great a freedom from strict legal rules; but his 
nisi prius work is distinguished by a most animated sense of justice, — 
we refer to Mr. Justice Miller, the senior associate justice of the Su- 
preme Court of the United States. 


FeperaL CoGnizance oF Divorce Cases. — The Daily Register (New 
York) says: — 


‘*Those who are discussing the question how to obtain a national system of 
divorce, instead of so many local and inconsistent systems, might turn their 
attention to the possibility of the Federal courts taking jurisdiction of what 
we may call interstate cases, which form the most troublesome element in the 
problems. The Federal courts have declined to take jurisdiction in divorce, 
some of the judges holding that the citizenship of the wife is necessarily de- 
termined by that of her husband, and, therefore, that there cannot be a difference 
of citizenship such as to enable either party to remove the cause from a State 
court, or to enable the circuit court of the United States to take original jurisdic- 
tion; and other judges reaching the same conclusion on the theory that the 
husband and wife are one, and cannot in the nature of things have separate citi- 
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zenship. These views are, undoubtedly, in accordance with the old common law, 
but most of the State courts have long since abandoned them; and if they were 
sound they would do the grossest injustice to injured wives. They only serve 
now as a ground for declining Federal jurisdiction. It is now well settled that 
at least from the time of separation under grievance the wife can have a sep- 
arate domicile and separate citizenship. It is plain that the other view neces- 
sarily includes the power of a husband who has abandoned his wife to change 
her citizenship at pleasure from State to State wherever he goes, even though 
she should remain at the place of the matrimonial domicile. If the Federal 
courts were to recognize the modern doctrine, one obstacle to a uniform sys- 


tem of divorce— uniform in those respects in which diversity involves the 
greatest evils — would be removed.” 


The difficulty of the Federal courts taking cognizance of such cases 
lies in the fact that, under the existing law regulating the jurisdiction 
of those courts, they have no cognizance of actions on the ground of 
the citizenship of the parties, unless there is a pecuniary value in con- 


troversy, and no pecuniary value can be ascribed to the status or re- 
lation of husband and wife. 


Rewer oF THE ScPREME Covrt or THE Untrep States. — Judge Cox, 
of the United States District Court for the Southern District of New 
York, has printed inthe Forum for February an article on this subject, 


which has attracted a good deal of attention, from the fact that he 
makes it tolerably clear that the relief of the Supreme Court of the 
United States is really within the power of the judges of that court 
themselves. The average number of cases disposed of annually by that 
court is 431, and the average number annually added to its docket is 
461. It is thus perceived that the margin is but thirty cases. Judge 
Cox suggests that while the exigency lasts the Supreme Court justices 
should abstain from doing circuit duty, and should extend the annual 
term of the Supreme Court, which is now, after deducting the holiday 
recess, limited to about twenty-six weeks. That term now begins the 
second Monday of October and ends about the middle of May. By 
adopting this course, the justices could make it begin about the middle 
of September and end about the middle of June, before the hot weather 
really sets in. By this means, without actually increasing their annual 
labors, they would add two working months to their annual term, and 
this would enable them to do more each year than decide as many cases 
as are annually added to their docket. It is perceived that the number 
of cases now disposed of is about forty-eight cases annually for each of 
the nine judges; and some of them are disposed of without writing 
opinions. But even the adoption of the course suggested by Judge 
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Cox would not enable the court tocatch up with its docket, so to speak, 
in a quarter of a century ; for the court is now some four years behind; 
so that, even if the learned judges were to adopt this suggestion, it 
would none the less be necessary to look to Congress for substantial re- 
lief. That Congress has not afforded relief long since is the grossest 
imputation upon the character of the so-called statesmen who fill the 
two houses of that body. What have the members of the Senate judi- 
ciary committee to say for themselves upon the subject? What have 
the members of the same committee of the House of Representatives to 
say? Is there any better excuse for this state of things than the 
shameful one that politicians of one party are not willing to create new 
courts, rendering the appointment of additional judges necessary, while 
the other party holds the power of appointment? A shameful com- 
mentary upon the working of republican institutions! Here is a coun- 
try with an alarming surplus of money in its treasury and with a grossly 
inadequate judiciary. The arrears of the docket of its greatest court 
are so great that an appeal or writ of error to that court is a substantial 
denial of justice. Such a state of things, long existing, illustrates the 
level of the statesmanship of the brazen-faced knaves that have bought 
their way into the Senate, and the demagogues and blatherskites that 
have talked their way into the House. 


Tue Nowssense or Reason Ittvstratep. — The Weekly Law Bulletin 
gives the following statement of a recent decision: — 


“Tn the U. S. Circuit Court, District of Tennessee, at Nashville, Judge Jack- 
son delivered an exhaustive opinion in the case of Alexander Whaley, who was. 
convicted at the January term, 1889, of the U. S. Court at Knoxville, and sen- 
tenced to three years in the penitentiary at Columbus, O., for defrauding the 
government in the pension service. Whaley was conveyed to prison at Colum- 
bus, and subsequently it was discovered that, while his sentence had been fixed 
at three years, the law says that two years is the greatest length of time any 
one can be imprisoned for such an offense against the government. This error 
was made the basis for an application for a writ of habeas corpus, and was the 
ground upon which Whaley was discharged by the court.’ 


This is a further illustration of what Goethe called ‘‘ the nonsense of 
reason,”’ in speaking of jurisprudence. A man of ordinary common 
sense would suppose that in such a case both justice and law ought to 
be satisfied with discharging the prisoner on habeas corpus after he had 
served out so much of his sentence as was lawful. But inlaw, —at 
least as it is administered every day,— there is no more sense than there 
is in dogmatic theology. The Missouri Legislature a few years ago 
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tried to make sense out of this very question, and turned it into further 
absurdity by enacting a section, numbered 2688 in the Revised Statutes 
of 1879 of that State — a section so foolish that we shall not do it the 
honor to quote it. Under that section a county court, composed of so- 
called ‘* judges,’” who are not lawyers at all, have the power— con- 
sidered as mere power — and, in a strict and proper sense of the word, 
have the jurisdiction, — to re-sentence a prisoner who has been sentenced 
by the circuit court or by a criminal court, and whose sentence has been 
affirmed by the Supreme Court. 


A SMaRT ALECK WHO TALKED TOO MUCH. — It is not always wise for lawyers: 
to announce their plan of warfare within the precincts of the Lawyers’ Club. 
Not very long since a certain well-known practitioner here stated to a friend 
with whom he was lunching: ‘‘I expect to go out to Cincinnati to-morrow to. 
put the Big Scheme and Great Scott R. Co. in the hands of a receiver.» Now 
it happened that a great division had arisen among the security holders of the 
Big Scheme & G. S. R. Co., and one of the holders opposed in interest to the 
clients of S. Mart Aleck, Esq., overheard his remark, and rushed to his lawyer’s 
office with the announcement of his opponent’s plan. The latter, remembering 
the legal maxim that the early applicant catches the receiver, packed his grip 
and was soon whirling toward the Western jurisdiction. His bill had been 
prepared, and he lost no time in applying for his receiver, who was speedily 
appcinted. Mr. Aleck arrived twelve hours later to find that Big Scheme, etc., 
had been duly “ received,’’ and he now will advise his clients as to how they can 
most gracefully hold the bag for the other side. If this should meet Mr. 
Aleck’s eye, he will probably know for the first time how the other side came 
to act with such prescience. — Letter of Demot Emmot in Albany Law Journal. 


TrrInGc THE ACCUSED AND THEN TRYING THE Dovust.—The Wash- 
ington Law Reporter says: — 


“To a recent article by Judge Seymour D. Thompson in the AMERICAN Law 
REVIEW, that intelligent writer comments on the tendency of the courts, in 
criminal cases involving mere matter of fact, to lift the case out of the domain 
of the ordinary judgment and conscience of twelve men into that of legal tech- 
nicality, by attempts to distinguish the common-place doubt which a layman 
may be supposed sometimes to entertain as to the guilt of an accused, from the 
thing known to the law as ‘reasonable doubt;’ and he cites with some derision 
about twenty-five different definitions given by the courts to this expression, 
although he by no means pretends to give all of them. We are glad to see so 
able a writer beginning the attack upon this ‘mossback.’ It has always seemed 
to us that this doctrine of reasonable doubt is one of the many fallacies of the 
criminal law yet to be exploded by some modern Mansfield. Without, of 
course, intending to do so, the jury are confused into the idea that they are first. 
to try the accused, and then if they have any doubt of his guilt, before they can 
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render their verdict, they must next proceed to try this doubt; and if it turns 
out, after applying the judicial test, to be a spurious doubt, one of the sort not 
bearing the standard technical stamp demanded by the courts, but in fact a 
mere layman’s doubt, the *prisoner must, notwithstanding, be convicted. The 
intelligent man upon the jury may very well say to himself, despite the Court's 
instruction, that as a man cannot at the same time both believe and doubt the 
existence of the same thing, it must follow that belief can never be predicated 
until doubt of every sort is eliminated. But all jurors are not intelligent men; 
and to say tosuch a man that he must be satisfied of guilt beyond this ‘ reason. 
able doubt,’ as it is refined and paraphrased into a hundred definitions, is to 
say to him that he may convict the accused, although he, the juror, may have 
some doubts about his guilt, i.e.,does not believe him guilty. To put it in 
another way he is practically told that if he is unable to trace his doubts to 
anything in the testimony and cannot analyze it so as to satisfy the judicial 
test, he must send the accused to the gallows or the prison, although he cannot 
bring himself to believe the man guilty. The common sense view of the mat- 
ter is that, since doubt is always the result of the reasoning faculty, it is 
always reasonable to the doubter, however unreasonable it may seem to a man 
of larger or different mental capacity, and therefore all attempts to create in 
the juror the impression that there can be any other sort of doubt in his mind 
than the ordinary doubt of an ordinary man tend to confuse him to the immi- 
nent risk of the accused. But, after all, perhaps one of the greatest beauties 
of the jury system is that the every-day juror, not having the training of the 
juridical mind, rarely stops to inquire whether the mental processes by which 
he has arrived at his verdict have deviated from the demands of legal meta- 
physics, and so in the end the twelve men are generally right.’’ 


Tae Centcry Dictionary.—The new Century Dictionary, which 
has been in course of preparation by The Century Co. during the past 
seven years, is approaching completion, and it is expected that the 
issue of the work will begin during the present summer. It will be 
published by subscription and in parts, or ‘‘ sections,’’ the whole, con- 
sisting of about 6,500 pages, to be finally bound into six quarto vol- 
umes. Although the printers have been engaged upon the type-setting 
for more than two years, the publishers have waited until the labor of 
making the plates is so well advanced that the work can be regularly 
issued at intervals of about a month and completed within two years. 

Probably no work of greater magnitude or importance has been put 
forth by an American house. The editor-in-chief, Professor William 
Dwight Whitney, of Yale University, who is perhaps the highest 
authority in philology in both America and England, has been assisted 
by nearly fifty experts, college professors and others, each a recog- 
nized authority in his own specialty —the design of the dictionary 
being to make it complete and authoritative in every branch of litera- 
ture, science and the arts. It is intended that the botanist shall find in 
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the Century Dictionary full definitions of terms in his special line of 
study ; that the civil engineer and the architect can turn to it for the 
definitions (usually with plans and pictures) of the terms in their own 
specialties. And so with every other pursuit or profession — law, 
music, medicine, chemistry, anatomy, archeology, zoology, mineral- 
ogy, theology, etc., etc. Each expert is reading the proofs of the en- 
tire work; indeed the proofs are read by more than sixty people. For 
seven years not fewer than a hundred persons, and sometimes more, 
have been working upon this dictionary. Trained readers have been 
searching the fields of English literature for words and uses of words 
and quotations. Over two thousand authors will be quoted, and it is 
understood that American books, and even the current literature of the 
magazines, have been liberally drawn upon. 

The growth of the English language at the present day is astonishing. 
It is said that the new Encyclopedia Britannica alone furnished ten 
thousand new words to be defined in the Century Dictionary. These 
were generally technical words which had been coined by the writers of 
articles in the Encyclopeedia, but nevertheless they are now borninto the 
language and are liable to be met with in any one’sreading. The new 
dictionary will contain definitions of probably two hundred thousand 
words, and these without including any useless compounds. Thou- 
sands of quotations, from the vast store which the readers have gathered, 
will help to illustrate the uses of these words. The workis encyclopedic ; 
that is, encyclopzedic in the sense thatit gives, in addition to definitions 
and the etymological history of words, a very great amount of detailed 
information which has hitherto been found only in the encyclopedias, 
and often not even in them. 

There will be about six thousand cuts in the text, the subjects of 
which have usually been chosen by the experts in charge of the special 
departments. They have been drawn, whenever possible, from the 
object itself, and engraved under the supervision of the Art Department 
of The Century Co. The engravings are said to be of a higher class 
than have yet found place in any work of this character. 

It is understood that all rights have been obtained for the issue of 
this dictionary throughout the English-speaking world, and that it will 
be published in England simultaneously with its issue in this country. 


Competuisc TeLecraPH Compantes TO Pct Wires Unver 
Grouxp. —On the 12th of April, a decision of great importance was 
rendered in the city of New York by Mr. District Judge Wallace, sit- 
ting in the United States Circuit Court, in the case of the Western Union 
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Telegraph Company v. The Mayor and the Board of Electrical Control. 
A full report of the case will probably appear in the Federal Reporter 
before this reaches our readers. For the purposes ef the present com- 
ments, we have before us what purports to be the opinion of the learned 
judge, in one of the numbers of the Railway and Corporation Law 
Journal.} 

The telegraph company asked for an order restraining the Mayor and 
Board of Electrical Control from interfering with its poles and wires in 
the city. The learned judge, on final hearing, entered a decree deny- 
ing an injunction and vacating the stay which had before been granted, 
as respects the removal of the complainant’s poles and wires from the 
streets, by granting an injunction against any interference by the de- 
fendants with the complainant’s use of the structures of the Manhattan 
Railway Company, the question which right may be laid out of view as 
unimportant. The importance of the decision consists in the fact that 
the Western Union Telegraph Company holds its franchise of extending 
its lines of telegraph poles and wires along public highways and along 
the streets of municipal corporations, under various acts of Congress 
which empower them thus to make use of ‘‘ post roads;’’ and their 
contention seems to be that every street in a municipal corporation 
which may be traversed by a wagon carrying the United States mail 
is a post road within the meaning of one of these acts of Congress. 
Their theory also is that this franchise is paramount to State or 
municipal regulation; and, Congress having passed an act making all 
public high ways ‘‘ post routes,”’ it becomes a very important question 
to what extent and in what manner they can occupy public streets and 
roads to the inconvenience of local interests. Is their right to occupy 
a ‘* post route’’ substantially impaired by compelling them to occupy it 
under ground, or not at all? The view of Judge Wallace is that they 
hold this franchise subject to reasonable municipal regulation; that it 
is competent for municipal authority (acting, of course, under State 
legislative authorization), so to prescribe the manner in which their 
wires shall be conducted along the streets of cities, so as to prevent 
them from becoming a public nuisance. Of course, this case will be 
appealed to the Supreme Court of the United States, and a desperate 
attempt will there be made —if such words can be applied to any for- 
ensic attempt conducted by such counsel as a corporation of almost un- 
limited wealth is able to employ, — to induce the court to reverse the 
decision. 


1 5 Railw. & Corp. L. J. 382. 
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Tue Vacancy ON THE Supreme Bencu. — The ‘‘claim’’ of Ohio to 
have the vacancy on the Supreme Bench caused by the death of Mr. 
Justice Matthews filled by an appointment from that State, is some- 
what refreshing, when we learn that Ohio has had only five repre- 
sentatives on that bench within the last sixty years. In 1829 John 
McLean was appointed an associate justice of that court, by President 
Jackson. He was a lawyer of no great strength, and his Circuit Court 
reports, composed mostly of his own decisions, are of little intrinsic 
value. He died in 1861, and his successor was appointed from Ohio in 
the person of Noah H. Swayne. In 1881 Mr. Justice Swayne resigned, 
and Stanley Matthews, another Ohio man, was appointed to fill the 
vacancy. In the meantime Ohio had been represented by two suc- 
cessive chief justices on the same bench, — Chase, who was appointed 
in 1864 by President Lincoln, to get him out of the cabinet, where he 
was a marplot, and Waite, who was appointed in 1874 to fill the vacancy 
caused by the death of Chase. Only two of the five judges which Ohio 
thus gave to that court were really qualified for so great an office, and 
these were Swayne and Matthews; and Matthews was probably the best 
qualified of the five. From the American standpoint of passing the 
offices around and giving Buncombe a chance, it would seem that Ohio 
has had enough in respect of this particular office, unless she has 
acquired a prescriptive right to it. If the question of locality should 
be looked to at all in determining who shall be appointed to a great 
office of this kind, then it should be said that nothing would be more 
fitting than an appointment from one of the Southern States, and this 
wholly without reference to the political affiliations of the appointee. 
The South has some very strong judges at present in the harness. If 
we are entitled to judge from the quality of their judicial work, we 
make bold to say that there is perhaps no stronger judge in the country 
to-day than Judge Somerville, of the Supreme Court Alabama. We 
appeal to his masterly opinions in confirmation of this statement. 

The death of Mr. Justice Matthews has given an opportunity to the 
legal and lay press to say some pleasant and appropriate things con- 
cerning the possible candidates for that vacancy in different parts of 
the country. 

Among those who have been mentioned, the most prominent, perhaps, 
is Judge Gresham. He has had long experience on the Federal bench, 
and is a man possessing girth and grain quite sufficient for such a post. 
Another Federal judge whose name has been frequently mentioned is 
Judge Brewer, of the eighth Federal Circuit. He is a judge of very fine 
ability. Many of his opinions, delivered while a judge of the Supreme 
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Court of Kansas, are of the first rank. He is an honorable, temperate, 
learned and laborious judge, whose habits are of the very best, and 
who has many years of excellent judicial work before him. 

Among the Southern Federal judges who are still in their prime is 
Judge Caldwell, of the United States District Court for the District of 
Arkansas. He is a man of the very best ability and of the firmest integ- 
rity. He got out of the saddle as colonel of a cavalry regiment to 
ascend the judicial bench. It is to be said of him that, presiding in 
that court through the troublous times of reconstruction, he steered 
clear of political entanglements, and never allowed his court to descend, 
as some of the Southern courts did, to the mere character of a party 
appendage. He is honored and looked up to by bar, and respected by 
men of all parties and conditions. 

Another man, whose friends have sent forward a petition for his ap- 
pointment, is Mr. Henry Hitchcock, of St. Louis. He was judge 
advocate in the late civil war, with the rank of lieutenant colonel. He 
has for twenty years stood in the foremost rank of the legal profession 
in Missouri. He is a gentleman of the highest character and integrity, 
a lawyer of great learning and a versatile scholar. His habits are ex- 
ceedingly temperate and laborious. He would turn out a great deal of 
work as a judge, and that of the very best quality. He is possessed 
of an ample private fortune, though actively engaged in the practice 
of his profession. ‘ 

But the President has good material for such an office in his own 
cabinet. Secretary Noble is certainly a very strong lawyer and a very 
laborious man. He is qualified for such an office in every respect and 
in every detail. 

The newspapers say, however, that the ‘‘ dangerous candidate’’ is 
Attorney-General Miller, the former law partner of the President, to 
whom the latter is said to be greatly attached. The President is not to 
blame for advancing a lawyer whose capabilities he has learned through 
a long and intimate association ; but such an appointment would certainly 
excite a feeling somewhat akin to that which would be caused by the 


appointment of a near relative. At the same time, the fact that the _ 


Attorney-General has been the law partner of the President ought not, 
from any sound standpoint, to be regarded as a disqualification. 

The one man whose name has been mentioned in connection with this 
office, who towers above all the foregoing, is Thomas M. Cooley, Chair- 
man of the Interstate Commerce Commission. He is better acquainted 
with the constitution of our government than any lawyer in this country, 
on or off the bench. He is not surpassed, perhaps not equaled, by any 
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in learning. He has had a judicial experience of twenty years on the 
Supreme Bench of Michigan. He should have been appointed to the 
Supreme Bench of the United States long ago. The only objection 
that is now made to him is that he has been neglected too long, that he 
is too old, that he is now sixty-five years of age, and has not enough 
strength for the judicial work which would lie before him. A sound 
answer to this is,— better have ten, or even five years of the strength 
of such a man on that great court, than twenty-five years of the 
strength of some mediocre lawyer. 

If the President were to look to the East for a candidate, he could not 
find one better qualified in every way than John F. Dillon, of New York. 
Dillon has had long judicial experience, as a justice of the Supreme 
Court of Iowa, and as judge of the Eighth Federal Circuit. He is a 
broad-gauge man in every sense of the expression ; broad in his intellect, 
broad in his sympathies, broad in his learning. No living American has 
a greater trust in our institutions or a more genuine sympathy for the 
rights and wrongs of the masses of the people. The only conceivable 
objection to him is one of the greatest compliments which could be 
paid to a lawyer,—that he is the counsel of great corporate interests. 
Asimilar circumstance rendered Mr. Depew, perhaps the brightest living 
American, ineligible as a candidate for the presidency; but the Presi- 
dent, in appointing a Supreme Court justice, is capable of rising above 
such low demagoguery. 

No doubt the appointment will be made before this gossip passes un- 
der the eye of our readers. Itis to be said that the President is him- 
self a good lawyer, is widely acquainted with the profession throughout 
the country, knows who the good lawyers are, and really needs no assist- 
ance, especially from the editors, in making such an appointment. 


Vauiprry oF Foreicn MarriaGes Evasion oF THE DOoMESsTIC 
Law. —The recent decision of the Supreme Court of Tennessee in 
Pennegar v. State,! is an interesting contribution to this subject. The 
court holds that, under a statute providing that a divorced party ‘* de- 
fendant, who has been guilty of adultery shall not marry the person 
with whom the crime was committed during the life of the former hus- 
band or wife,’”? a marriage between such persons, domiciled in one 
State, celebrated in another State, whither the parties go solely to 
evade the statute, is void, when they return immediately to the State of 
their domicile. The question is well reasoned by Mr. Justice Folkes, 


1 28 Cent. L. J. 380. 
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and we believe that the soundness of the decision will be generally 
acquiesced in. The laws of a State prohibiting the intermarriage of 
certain persons would be of little or no value, if the persons prohibited 
from intermarrying could, by going to some State or country where 
such prohibition does not exist, intermarrying there and then, returning 
to the State of their former domicile, contract a marriage which the 
courts of such domicile would be obliged to recognize. The subject, of 
course, is not unattended with difficulty ; for where children are born of 
such a marriage their rights are involved in its solution. But it is to 
be said that the rights of children, born of a marriage which has been 
contracted through a fraudulent evasion of a prohibitory law, can not, 
even in ethics, be of a higher nature than the rights of children born of 


any Other guilty sexual union. They have no right to have the law set 
aside for their benefit. ; 


Improper Remarks or CocnsEL. —The Albany Law Journal exhibits 


a little wholesome indignation over a recent ruling which it thus de- 
scribes : — 


«The frequency with which new trials are granted in the West and South 
on account of improper remarks of counsel to the jury is becoming absurd 
and laughable. The latest instance is in Galveston, etc., R. Co. v. Kutag.! 
Plaintiffs’ counsel in addressing the jury said: ‘These powerful railroad cor- 
porations will not do justice to any one unless compelled todo it. If they were 
to kill your horse to-day they would not pay you anything for it, but they would 
tell you to sue and go to the court for your money, and then they would fight you 
with all their power. They will take any advantage of you they can, no matter 
how just your case. Now I hope you will make them pay the last cent you can 
in this case for killing their mother.’ Held, improper remarks, and as the jury 
found for the full amount sued for the presumption is that they were unduly in- 
fluenced thereby. We have made considerable collections of such cases in 
notes in 56 Am. Rep.,? 58 Jd. This is really a crying evil. Unless substantial 
injustice has apparently been done it is unjust to send parties back for a new 
trial simply because counsel, unmindful of the example of George Washing- 
ton, have ‘slopped over.’ It is underrating the common sense of juries to 
suppose that they need to be reminded of such notorious facts as counsel 
alluded to in the case cited above. The probability is that those words of 
counsel did not enhance the damages one cent, and in this State, and prob- 
ably nearly everywhere in the Eastern and Middle States, would have passed 
without exception or rebuke. The most absurd thing about this particular 
phase of the doctrine is that unless such statements are objected to at the time 


1 Texas Supreme Court, February 8 648. See also 36 Alb. Law Jour. 
12, 1889. 219; 35 Id. 204, 262, 308; 34 Id. 386; 
2 814, 28 Id. 184, 363. 
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no harm is done; and if objected to, and the judge tells the jury not to mind 
them, the harm with which the objection impregnates them is cured! Was 
there ever another so fantastical idea entertained outside an insane asylum? 
This new trial business is getting to be a nuisance, and it will soon recoil on 
the heads of the profession.” 


It is undoubtedly true that this business of granting new trials because 
of improper remarks of counsel has been, within the last few years, 
pushed to such extravagant limits that it has become a nuisance. 
Fifty years ago this ground of new trial could scarcely be discovered 
in any judicial report, if at all. But it has grown to such proportions 
that, in a recent work, an elaborate chapter has been devoted to it, 
citing a great number of cases, but by no means all that might have 
been cited.? 

It furnishes a conspicuous illustration of the fact that we have 
fashions in jurisprudence, the same as we have in dress and in manners. 
The doctrine of ultra vires, which sprang up about forty years ago, 
when nearly all the English judges were shareholders incorporations and 
instinctively thought about the rights of shareholders whenever a ques- 
tion came up in which the power of the corporate managers was chal- 
lenged, —is another illustration. This doctrine twenty years ago was 
“all the rage,’’ but it has almost faded out of existence. Indeed, it 
was knocked in the head by a little common sense administered by the 
Supreme Court of the United States; and it is to be hoped that this 
“ point-no-point,’’ as one of our Missouri judges called it, of setting 
aside verdicts because counsel in argument saw the air a little too 
wildly with their arms, or make the American bird scream a little too 
loudly, will share the same fate. 


Ricut or Rear Estate Broker To His Commissions. — A contribution 
to this now prolific subject of litigation is found in Lockwood v. Halsey,? 
in which the Supreme Court of Kansas holds that where, after the con- 
summation of an exchange of land by a real estate broker, the owner 
of one of the parcels pays to the broker the commission agreed upon, 
and afterwards discovers that the title to the land which he has received 
in exchange is defective, and that the representations made to him as to 
its situation and value are false,— he cannot recover back the commis- 
sions paid to the broker, without showing that the latter acted in bad 
faith and concealed from him information possessed by the broker in 
Tegard to the title, situation and value of the land. The conclusion 


11 Thomp. Tr., chap. XXX. 2 21 Pac. Rep. 98. 
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seems to be sensible enough; but the nature of the business of a real 
estate braker,— that of a negotiator between two parties to a trade,—ig 
such thatit leads him into the inconsistent attitude of trying to act as agent 
for both parties, which situation has the natural tendency to break down all 
conceptions of honesty and fair dealing. It becomes merely his object 
to make a trade, and to *‘ skin ’’ both parties out of as large a commis- 
sion as possible. If the law were to presume that, whenever a real es- 
tate broker makes a representation which turns out to be false, he does. 
it dishonestly and corruptly, the presumption would scarcely ever di- 
verge from the real fact. 


His Great-GRanpFraTHER. — Much has been written about the grand- 
father of President Harrison, and the latter has been taunted with being 
the grandson of his grandfather. And it has been said that, while the 
grandson is aristocratic in his manners and tendencies, his grandfather 
was quite plebeian, and that the log cabin, coon skin and barrel of hard 
cider, of the campaign of 1840, were emblems of the backwoods char- 
acteristics of the old general. The old general was no clown, or boor, 
or mere backwoods settler. His father was a man of considerable em- 
inence. His name was Benjamin Harrison. He was a delegate to the 


Continental Congress from Virginia, and, as chairman of the committee, 
reported the Declaration of Independence under the resolution of June 
2d, 1776. He was also one of the signers of that celebrated instru- 
ment. 


Wauat Mr. Tomprtxson Lost sy 1x Love. — If Tomkinson 
falls in love, and, his love being reciprocated by the girl of his heart, 
he becomes engaged to her, and in addition to the ordinary quantity of 
bad verses he also sends her some more substantial marks of his favor 
in the shape of a gold brooch, and ring, etc., are these gifts conditional 
on the girl marrying him? The point may be said to have arisen at the 
Nantwich County Court recently, before Judge Thomas Hughes, when 
Edward Woolley sued Edith Madeley, both of Nantwich, to recover £6 
odd, the value of certain presents given her, which she refused to re- 
turn. The plaintiff said he kept Miss Madeley’s company for five 
years, and there was an engagement between them at different times; 
he gave her a gold brooch, gold ear-rings, a gold ring, and a gold watch 
and chain. She gave him a handkerchief, a photograph, and a tobacco 
pipe, which he had returned (query as to condition). She wanted him 
to go to chapel, and he wanted to go to church. He made an appoint- 
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ment to meet her, but failed, and the next time he went to see her he 
found her with another young man. Of course that ended the engage- 
ment, said the plaintiff, amidst great laughter. The young lady was 
called, and said the gifts were made without any condition. One day 
when they were quarreling she offered to return them, but the plaintiff 
would not take them. The judge said they got into a quarrel about 
going to church or chapel and broke off a very suitable engagement. 
There had also beena little quarrel on another occasion, and she 
offered to give back his presents. Plaintiff would not have them then: 
he could not have them now. (Laughter.) A verdict was then given 
for the lady, with costs. —The Jurist. 


Waar 1s Interstate Commerce ?— In the recent case of State ex rel., 
etc., ve Chicago, etc., R. Co.,! the Supreme Court of Minnesota held 
that the Railroad Warehouse Commission of that State has no author- 
ity to prescribe rates for transportation by common carriers in an- 
other State. This, of course, is obvious; but the point of the decision 
is that that commission cannot fix the rates for carriage between two 
points within that State over a route extending across a neighboring 
State. The Inter-state Commerce Commission recently ruled upon the 
same question, holding that commerce between points in the same 
State, but which, in being carried from one point to another, passes 
through another State, is interstate commerce, and subject to con- 
gressional regulation. The Supreme Court of Pennsylvaniais said to 
have held the contrary.® 


His PLea.— It is very well to desire the good opinion of our fellow- 
men, but it is dangerous, as well as in bad taste, to angle for compli- 
ments. Aconceited young lawyer made a “ spread-eagle’’ speech in 
a Missouri court, and falling in with the judge the next day, he said to 
him, ‘‘ Good morning, Judge Lucas! good morning, sir! What did you 
think of my little effort yesterday?’ ‘‘Ah,’’ said the judge, ‘* you 
are the young gentleman who addressed a jury in my court. Yes, yes. 
Well, sir, your speech reminded me of a little yellow dog I have at 
home. When he wants to lie down, he starts and makes a circle, 
and round and round he goes, half a dozen times or more, and then 
he lies down at the very place he started from.’’ — Youth’s Companion. 


141N. W. Rep. 1047. 3 Com. v. Railroad Co., 17 Atl. Rep. 
* Cotton Exchange v. Railway Co., 179. 
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OnE or THE Goop Otp Sort. —Prisoners often make amusing 
remarks to the judge who has tried them. The other day an old 
woman, named Ellen Keefe, pleaded guilty at the Old Bailey to steal. 
ing a lady’s ulster. Against her some previous convictions were 
proved, and she evidently anticipated a heavy sentence, but was let off 
by the Recorder with six months’ hard labor. Her spirits immediately 
rose, and she exclaimed: ‘*‘ Thank you, my Lord; you are one of the 
good old sort; may you live till I come out; good-bye, and behave | 
yourself till Icome back again.”” — The Jurist. 


Mr. Justice Gray. — The following gossipy description of this distin- 
guished judge is from the Washington correspondence of the Albany 
Times. A recent happy event in the life of the learned judge gives 
ground for the hope that the fine qualities below described will not die 
with him: — 


** Justice Gray, by the way, is a splendid specimen of manhood. He looks 
precisely like one of those English clergymen that Anthony Trollope delighted 
to depict in his innumerable novels. He must be fully six feet four, weighs, 
probably two hundred and fifty pounds, has a clear ruddy complexion, dark 
hair (what there is of it), blue eyes, no beard or mustache, and only spare 
whiskers, worn in the English style. Justice Gray has some peculiarities, both 
in dress and manner. He has been an almost constant resident of Washington 
since he took his seat upon the bench in 1885, but winter or summer, he has not 
been seen without an irreproachable white cravat. In the winter time he is 
given to wearing a very long overcoat of the sackcoat style, which comes almost 
to his heels, and the soles of his shoes are of enormous thickness. The 
justice is an inveterate pedestrian, and if the weather will permit, he walks 
trom his house to the Capitol, and generally alone. Although he is now sixty 
years old, and has been for twenty years upon the bench, either of his native 
State (Massachusetts) or of the Supreme Court, Justice Gray does not look a 
day over forty-five. With his excellent health, robust constitution and temper- 
ate habits, he no doubt has many years of active usefulness before him.” 


a Man Sets rx Poot.” —We take the following from . 
the New York Daily Register : — 


““David H. Gould, one of the contributors in June, 1881, to a fund of 
$5,000,000 for constructing a railroad to form, in connection with the Ohio 
Central, the Atlantic and Northwestern and the Richmond and Alleghany Rail- 
road companies, a continuous trunk line from Toledo, Ohio, to Richmond, Vir- 
ginia, brought a suit in the Supreme Court against George I. Seney and Samuel 
Shethar, to whom the fund was entrusted, for an accounting. The action was 
tried in Supreme Court, Special Term, before Judge O’Brien, who gave his de- 


1 
4 
4 
| 
| 


NOTES. 441 


cision yesterday. The plaintiff charged that Seney and Shethar, who were to 
obtain for the subscribers securities for the moneys paid in on their subscrip- 
tions, had diverted the fund to purposes not contemplated by the contributors, 
and had, through fraud or negligence, permitted the securities to be impaired. 
The only disbursements objected to were a payment of $1,250,000 to the Rich- 
mond and Alleghany, and $500,000 to the Ohio Central, which companies since 
became insolvent, and $150,000 on coupon account. The court holds that She- 
thar and Seney hold the position of trustees who must account to the plaintiff, 
but that their disposition of the fund was not a diversion to purposes foreign 
to those for which the money was subscribed. ‘If the plaintiff entered into a 
scheme,’ says Judge O’Brien, ‘wherein his rights were not defined, where the 
duties of the committee were not restricted, he has only himself to blame.’ 
As to the $2,000,000 of mortgage bond of the Richmond and Alleghany Company 
which the committee received from that company as collateral security, and 
which afterwards came into possession of the Metropolitan Bank, the court 


holds that plaintiff has no cause of action against the bank, and the complaint 
as against the bank was dismissed.”’ 


Sm Cuaries Sprecu. — Although we have avoided the 
Parnell Commission as much as possible, we cannot refrain from ex- 
pressing our admiration of Sir Charles Russell’s magnificent speech. 
As the peroration is said to have affected even the members of the bar 
present, it certainly deserves a place in the Jurist. Here it is: — 
‘My lords, I have come to an end. I cannot sit down without ex- 
pressing the obligation I owe to your lordships, not only for an atten- 
tive but an indulgent hearing. I have spoken not merely as an 
advocate; I have spoken of the land of my birth. But I feel — pro- 
foundly feel — that I have been speaking in the best interests of En- 
gland—ofthe country where my years of laborious life have been 
passed — and where I have received a kindness and consideration and 
a regard which I shall be glad to make an attempt to repay. My lords, 
wy colleagues and myself have had a responsible duty. We have had 
to defend, not merely the leaders of a nation, but the nation itself — 
to defend the leaders of a nation whom it was sought to crush; to 
defend a nation whose hopes it was sought to dash to the ground. 
This inquiry, intended as a curse, has proved a blessing — designed, 
prominently designed, to ruin one man, it has been his vindication. In 
opening this case I said we represented the accused. I now claim leave 
to say that the positions are reversed. We are the accusers: the 
accused are here! But I hope this inquiry, in its present stage and 
future development, will serve even more than the vindication of indi- 
Viduals — that it will remove painful misconceptions as to the character, 
actions, motives, and aims of the Irish people, and of the leaders 
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of the Irish people — that it will set earnest minds—and thank God! 
there are many earnest and honest minds in this country — thinking for 
themselves upon this question— that it will remove grievous miscon- 
ceptions, and hasten the day of true union and of real reconciliation 
between the people of Ireland and the people of Great Britain; and 
that, with the advent of that true union and reconciliation, there will 
be dispelled, and dispelled for ever, the cloud — the weighty cloud — 
that has rested on the history of a noble man and dimmed the 
glory of a mighty empire.’’ (Loud applause, which, however, was im- 
mediately suppressed.) — The Jurist. 


JupGes DicTaTInG THEIR Scccessors. — From the interesting remini- 
scences of Hon. John Dean Caton, LL. D., late Chief Justice of Llinois, 
in the Chicago Legal News, we extract the following: — 


‘During the December term of the court, 1856, Judge Skinner asked me if I 
was well acquainted with Gov. Bissell. I answered him that I was pretty well 
acquainted with the Governor. He then told me that he was about to resign his 
seat upon the bench, but would only do so upon the condition that Pinkney H. 
Walker would be appointed to succeed him, and that as the Governor was a Re- 
publican and Judge Walker a Democrat, he might not be inclined to make such 
an appointment, and requested me to see the Governor and ascertain if he would 
appoint Walker in case of such a vacancy. I accordingly called upon the Gov- 
ernor and frankly stated Judge Skinner’s proposition to him, and also told him 
that while I did not know Judge Walker personally, I was entirely satisfied that 
he was especially qualified for a place on the Supreme Bench, and that he would 
discharge his duties there alike honorable to the Governor, who should appoint 
him, and useful to the public service. 

‘¢He replied that he would take the matter into consideration, and would 
consuit his confidential friends on the subject, and especially so with those who 
knew Judge Walker personally, and that he would let me know later. 

‘‘ Perhaps a week after this interview I received a note from the Governor 
stating that he was very favorably impressed in favor of Judge Walker from 
what he had heard concerning him, but that he would prefer to have a personal 
interview with the Judge before coming to a final decision on the subject. I 
assured him that I would arrange for such an interview as soon as practicable, 
and immediately telegraphed Judge Walker to come to Springfield at once, but . 
did not explain the reason for the request. 

“Within a day or two afterward, Judge Walker put in an appearance, when I 
was introduced to him for the first time, when the reason of my message was 
explained to him, and he expressed a willingness to accept the office should it 
be offered him, although at the June election following, he would have to sub- 
mit his claims to a vote of the people in a division which was largely Republi- 
can politically. 

‘At that time politics cut very little figure in judicial elections in any part 
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of the State. But a year or two before I had been elected by a two-thirds vote 
of the people, while two-thirds of the voters of my district were opposed to 
the political party with which I affiliated, but, in fact, this affiliation was more 
nominal than otherwise. During all the time I was on the bench, I never made 
a political speech or attended a political meeting, or in any way discussed polit- 
ical questions in public, or even in private to any considerable extent, and, 
indeed, I rarely voted except on special occasions. 

«TI never would vote for any candidate, simply because he was the nominee 
of my party, unless I believed him to be as meritorious in every respect as his 
opponent of the opposite party. I always believed, and still believe, that poli- 
tics should find no place on the judicial bench, and that, I always feared, would 
be the great danger of making the judiciary elective, and I still fear that 
danger may come of it; but I have been happy to observe that the people 
generally seem to appreciate that danger, if the professional politicians 
do not. 

“T am pleased to say now, that Judge Walker’s eminent qualifications for 
the bench were duly appreciated by the people of his division, and that he was 
successively elected ever after so long as he lived, and that he died, still wear- 
ing the ermine untarnished. 

“During all the fifteen years that I sat upon the bench of three judges, all 
belonged to the same political party, and I do not believe that any man living 
ever even suspected that party politics had the least influence upon our judicial 
decisions. During that time five or six cases came before us, of which suspi- 
cious persons might think that they had a political bearing; but it so happened 
that in all of these cases we decided against what some might suppose might be 
favorable to our political party. Pardon this digression. 

“That evening I went with Judge Walker to visit the Governor, and our 
visit was certainly a very pleasant one. Gov. Bissell was that sort of a man 
with whom any gentleman could pass an hour most delightfully. 

“He was a gentleman himself in the highest sense of the term. He was a 
man of very marked ability. He was an excellent lawyer, of the most spotless 
integrity. He had won a high reputation as a soldier in the Mexican War, and 
was as sensitive for his honor as for the apple of his eye. 

“The next day the Secretary of State intimated to me that Judge Walker’s 
commission was made out and would be delivered so soon as Judge Skinner’s 
resignation should be received. I then took Judge Skinner’s resignation into 
the Secretary’s office and delivered it to the Secretary of State and received 
Judge Walker’s commission. 

“Later on in 1864, when I felt that an imperative domestic duty compelled me 
to resign the high place which I then occupied on the Supreme Bench, I called 
upon Gov. Yates, and informed him that I had some thoughts of resigning and 
asked him if he would allow me to. suggest for his consideration the name of 
my successor, when he said he would be most happy if I would do so, and I 
suggested the name of Judge Beckwith, when, after a few days’ consideration, 
he informed me that he had considered my suggestion, and conferred with his 
confidential friends on the subject, and that he had made up his mind that 
should I determine to resign he would appoint Judge Beckwith to fill the 
vacancy, and so it was done.”’ 
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Fatse DIRECTING THE ATTENTION OF AN OFFICER TO A 
Supposep Orrense. —In Venneman v. Jones,! the Supreme Court of 
Indiana holds that a person who merely directs the attention of a police 
officer to the acts of another person, constituting a supposed violation 
of a city ordinance, which acts are committed in the presence of the 
officer, is not liable to the person so pointed out, for false imprison- 
ment, upon his being arrested by the officer, although the charge against 
him turns out to be ill-founded. The distinction lies between calling 
the attention of the officer to the supposed offense and offender, and re- 
questing the officer to arrest the offender. The distinction was thus 
stated by Lord Denman, C. J.: “If the defendant directed the police 
officer to take the plaintiff into custody, he is liable in the present ac- 
tion for false imprisonment ; but if he merely made his statement to the 
constable, leaving him to act or not as he thought proper, * * * 
then the defendant will not be liable, at least in this form of action,’’? 
that is, in trespass. 

On the other hand, if a private person induces or instigates an officer 
to arrest another without a warrant, and without an offense being com- 
mitted in the view of the officer, he will be liable for false imprison- 
ment, unless he justify by showing that the charge was well founded. 
This is well illustrated by a case where the plaintiff was a woman who 
had been employed as a servant in the family of the defendant, and (as 
she claimed), had been discharged without the repayment to her of a 
large sum of money which she had intrusted to him for safe keeping. 
She was in the habit, according to his evidence, of accosting him on the 
street when returning from church with his family and his neighbors, 
and requesting the payment of this money. On the occasion in ques 
tion, she thus accosted him, informing him that she ‘‘ would not keep 
their honor any longer;’’ that they had always told her that she would 
get her money; that she needed something, and that they ‘‘ needed to 
give her something.’’ She addressed the defendant in this manner 
three times, he not speaking a word to her. Finally, he either called 


120 N. E. Rep. 644. 

2 Hopkins v. Crowe, 7 Car. & P. 373. 
See also Burns v. Erben, 1 Rob. (N. 
Y.) 555; Lark v. Bande, 4 Mo. App. 
186, In the case last cited it was said 
by Bakewell, J., after reviewing the 
authorities: ‘‘We are referred to no 
case, and we know of none, in which 
the arrest has been made by a police 
officer authorized to arrest without a 


warrant, without any express request 
or direction to the officer to make the 
arrest, but merely of the oflicer’s own 
motion, after a statement of facts, or 
supposed facts, going to show that 
plaintiff had committed a felony, in 
which the person making the statement 
to the policeman has been held liable 
to an action for false imprisonment.” + 
Lark v. Bande, 4 Mo. App. at p. 190. 
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the attention of an officer to her conduct, or else requested the officer 
to arrest her. The jury having found, under the instructions of the 
court, that he had requested an officer to arrest her and take her to 
prison, a judgment, entered on the verdict, was affirmed. 


Tue Last SHapows or THE T1LTON-BEECHER ScanpaL.— The memory 
of this painful affair, which filled the public attention twelve or thirteen 
years ago, is occasionally revived by some newspaper reference to the 
leading actors in it. Mr. Tilton still] lives somewhere. Mr. Beecher 
went to his account two years ago. Mr. Moulton, the confidential ad- 
viser of Mr. Beecher and the friend who betrayed the secrets which he 
was entrusted to keep, has likewise gone to his account. Mr. Bowen, 
the publisher of the Independent, is still living, well to do and respected. 
While Mr. Beecher survived the ordeal, it rendered poor Mrs. Tilton 
almost an outcast. Abandoned by her husband, poor and growing 
blind, she still finds comfort in the society of her devoted mother, Mrs. 
Morse, and of her lovely daughter, Florence. This cause celébre, in 
which an injured husband, or a husband believing himself injured, 
brought an action for damages for criminal conversation against the 
pastor of his church, a man renowned in two hemispheres, and after a 
tedious trial lasting all summer found that the jury could not agree, — 
illustrates one way, and perhaps the very poorest way, of dealing with 
such a question. That way may be called the English way. Almost 
every year the courts of England are the scene of some action of this 
kind— generally taking the form of an action for a divorce, in which 
painful scandals are served up and thrust under the public nose. An- 
other way, prevalent in some portions of the United States, of dealing 
with such questions, may be called the Southern way. It is for the in- 
jured husband, or the husband who supposes himself injured, to 
arm himself and kill the man who has injured him, or 
who he supposes has injured him. After the homicide the guilt 
or innocence of the man who has been killed is tried before a 
jury, his lips being sealed in death, and the wife of his assassin, — the 
only living person who perhaps has knowledge of his guilt or inno- 
cence,— being prohibited by law from testifying upon the subject one 
way or the other. The jury, in order to acquit the living man of 
murder, convict the dead man of adultery with the murderer’s wife. 
This way of dealing with such an affair creates all the publicity and 
scandal of the English way, with the additional feature of an assassina- 
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tion,— it may be of an innocent man. Then there is the Continental 
way, in which the matter is hushed up, often compounded for money; 
in which, if it comes to a judicial trial, the trial takes place in camera, 
the public being excluded and the details of the evidence not being re- 
ported. This continental way, which deals with such social crimes as 
though they were private affairs, has a tendency, by clothing them with 
immunity from public exposure, to make them more safe and therefore 
more frequent. Which of the three methods is best or worst is a pretty 
hard question to decide. 


Tue ParRNeLt TriaL. — This trial will pass into history as one of the 
most celebrated that have ever taken place in a court of justice. It 
was not the trial of a man, but the trial of a political party in the per- 
son of its leader. Mr. Parnell is the leader of the Irish Home Rule 
party. The policy of that party is to secure political autonomy for Ire- 
land, without separation from Great Britain, and by peaceable means. 
The London Times, in a series of articles entitled ‘* Parnellism and 
Crime,’’ charged Mr. Parnell with being an instigator, or at least an 
approver, of agrarian outrages, including assassination, and what was 
more, proved it against him, to the satisfaction of no doubt more than 
half the reading public of Great Britain. A portion of the proofs of the 
Times consisted of a series of alleged autograph letters written by Mr. 
Parnell to other Irisb leaders. These letters, as lithographed, bore so 
close a resemblance to the handwriting or signature of Mr. Parnell, as to 
convince many who knew his handwriting and his signature that they 
were genuine letters; and no doubt more than half the reading public 
of Great Britain believed they were genuine. Upon his demand a 
special act of parliament was passed creating a tribunal for the investi- 
gation of the charges thus brought against him by the Times, an inves- 
tigation being his privilege 9s a member of the House of Commons. 
This tribunal met at Edinburgh, that place of meeting having been 
conceded to Mr. Parnell for the purpose of removing the court, 
as far as possible, from the local influences of London. The Times 
had the burden of proof. The investigation was protracted to great 
length, the Times introducing all sorts of irrelevant evidence as to 
matters which nobody disputed, namely, that agrarian outrages had 
frequently occurred in Ireland. It was finally driven to the point, and 
the point was the disclosure of the source from whence it obtained the 
letters which it had lithographed as the letters of Mr. Parnell. This 
source was a disreputable and discredited criminal named Piggott. 
He broke down entirely under the severe cross-examination of Sir 
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Charles Russell, the leading counsel for Mr. Parnell, confessed the forg- 
ery, was allowed by the government detectives who had him in charge, 
or rather assisted by them, to escape to the Continent, and finally com- 
mitted suicide in Madrid. Never wasa more humiliating spectacle 
presented than that of a great newspaper, standing as high for honor 
and probity as the Times had stood, descending to the miserable busi- 
ness of purchasing forged letters from a detested and discredited 
criminal. With the confession of Piggott the trial practically came to 
anend. But it formally proceeded, and at the time of this writing Mr. 
Parnell is on the witness-stand. 

The strange lesson, or rather the appalling fact, developed by this 
trial is that an innocent man may be easily ruined by forgery and per- 
jury. For many months Mr. Parnell could find no clue to the source of 
these forged letters, and no means of detecting the forgery. He was 
almost in despair. They not only accused, but convicted him of par- 
ticipation in felonies. His public life seemed at an end. It is said 
that the proof finally came to him from the United States, and from 
one of the Western States of the Union, even from Nebraska; that it 
came to him in documents in a sealed box, brought by a Catholic priest 
who would rather have surrendered his life than surrender information 
so precious to the cause of his outraged country. By what seems to 
fall within the category of mere accidents, an innocent man has been 
saved; a great cause has been rescued from the imputation of being a 
conspiracy of criminals; a great newspaper has been proved to be 
a great criminal; and it stands before the bar of public opinion like a 
convicted thief standing before the judge to receive his sentence. 

The manner in which Sir Charles Russell has conducted the case of 
Mr. Parnell bas attracted unbounded admiration from his professional 
brethren in America, who of course regard it chiefly from a technical 
point of view. The manner in which he kept back the great secret 
which filled his breast until the moment came to explode it, is beyond 
all praise. His cross-examination of the scoundrel Piggott has never 
heen surpassed by any forensic effort of the kind. His statement of the 
case of Mr. Parnell when he opened it was so powerful that Sir James 
Hannen, the President of the Commission, sent down a private note 


to him conveying his congratulations. The eloquent conclusion of that 
speech we print in another place. 


How to Conpvot a Pertopicat: Views or ScBscRIBERS. — 
Since asking for the views of our subscribers as to the discontinuance 
of certain features of this publication and the introduction of certain 
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other features, we have received a number of kind and appreciative let- 
ters, some of which have been specially marked *‘ not for publication,” 
The author of one of them, who desires his name withheld, writes; 
‘** Your course in reducing the bulk of your digest is very suggestive; 
and now that other publications so fully cover the field, it has seemed 
to me that the space might better be given to other topics. As to pub- 
lishing leading decisions, your position seems correct, at least as to 
making them the rule; though the discussion, as occasion may suggest, 
of important decisions, might be of great value as showing the growth 
of the law. But I have thought that the great field for a law journal 
is the publication of leading articles, such as you now furnish, together 
with current criticisms on legal matters. This will encourage contri- 
butions, such as you will need from time to time. This is what lawyers 
read most commonly, and want to read, in order to keep pace with the 
development of the law. Of course, a monthly publication would be 
more acceptable than as now, if you can afford it for the price, which 
is probably as high as would be advisable.”’ 

F. M. Jackson, Esq., of South Bend, Ind., writes: ‘‘I am like my 
brother Lally; I would prefer a leading case to all the digest, since I 
never remember that the digest has in any way helped me in my study or 
preparation of a case. Some time ago you suggested that, owing to 
the lack of space, you could not publish a number of leading articles 
which you then had on the table. I thought then that, as far as I was 
concerned, I would much rather have the leading articles than the 
digest: I am of the same opinion still. I have just examined the 
March-April number and am very much pleased withit. I would rather 
have it come monthly; but if that will in any wise lessen its stability, 
I would be sorry to see a change.’’ 

Messrs. Siders & Siders, of Paulding, O., write: ‘‘ We can best 
cast our ballot by asking, what has made the Review so substantial 
and successful? Our answer is, by being conducted by men who un- 
derstand their business. Let us, too, im our several places, continue 
to attend to our own business. The ‘ cooks’ are good enough for us, 
and we are enjoying the ‘ broth’ hugely. Perhaps the ‘ Digests’ have 
outlived their usefulness, in which case we would pass up our plates 
for a few more ‘ Notes’ instead. Butin the name of mercy do not give 
any selected cases.’’ We hope our learned brethren do not intend a 
sinister intimation that the Review is ‘‘in the soup.’’ 

John Nevin Hill, Esq., of Sunbury, Penn., writes: ‘‘ The Review is 
the most welcome of all the journals I receive, because it is unique and 
striking. I read it carefully, and almost every number is referred by 


NOTES. 449° 


me to others for perusal. But I must say that I do not care for the 
leading case or text-book features, or the digest. Of these things we 
have, as the doctors write, Q. S. I like the bimonthly feature, and 
such trenchant articles as those by Irving Browne, and those by the 
editors in the March-April number, while the printing of the addresses 
of leading lawyers before bar associations is a valuable feature. Why 
not extend the latter feature somewhat? The ‘ Notes,’ always enter- 
taining, frequently contain references and suggestions which are valu- 
able, and the more so because, from the context, one is never at a loss, 
upon reflection afterwards, to know just where to find them. In pre- 
paring cases for trial or argument, I habitually begin my examination 
of the law with the Encyclopedia Britannica; and I am fully satisfied 
that the active practitioner will find more help in thinking out his case, 
from your ‘ Notes,’ than from your ‘ Digest of Recent Decisions.’ ”’ 

Alfred H. Marsh, Esq., of Toronto, whose law firm (Macdonald, 
Marsh & O’Meara), has the distinction of including in it Sir John A. 
Macdonald, the Canadian Premier, writes as follows: ‘If a vote from 
Canada will count, I desire to cast my ballot. I think that your cor- 
respondents have struck two of the weak points of the Review, viz., the 
digest of cases and the bimonthly issue. I vote for the abolition of 
the digest and for a monthly issue. If these reforms be adopted the 
Review will be perfect, save only as to its annual index. I hope that 
some time we shall be able to procure an adequate index to, say, the 
first twenty-five volumes. The so-called index issued some years ago, 
produces nothing but vexation of soul and still-born profanity in those 
who attempt to use it.”” Certainly, a vote from Canada ‘‘will count,’’ 
on the same principle on which we allow the territories to vote in our 
national party conventions: to prepare them for future statehood. 
Sometime in the near future we will give you a good index. 

Occasionally we find a subscriber, like our friend W. H. Russell, Esq., 
of Chattanooga, who wants ‘‘ leading cases annotated.’”” ‘* There was a 
time,”’ writes he, ‘‘ when your Digest of Recent Cases was useful. That 
time I think has passed. I vote to discontinue it. I should like to see 
you substitute for it a leading case or two, with notes dealing with princi- 
ples, after the manner of Judge Thompson’s admirable notes to the 
leading cases on Negligence. One or two good cases in each number 
with notes that were something more than poor digests of cases, good, 
bad and indifferent, would be a boon to those lawyers who are still 
students and to those students who mean to become lawyers.”’ 

Our friend J. W. McLeod, of David City, Neb., wants us, in true 
Western fashion to ‘‘ shoot the digest’? and publish portraits. He 
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writes: ‘*I wish you would ‘ shoot the digest’ in your magazine, and 
fill its place with news of the profession, biographical sketches of emi- 
nent advocates, etc., etc., and it would be a great hit if you would in- 
troduce the feature of having asteel portrait of some eminent lawyer or 
juror on the front page of your magazine each month, with a biographi- 
cal sketch of it.”’ As our friend will observe, we give two portraits in 
this number. How do you like them? They were great lawyers, if 
they were not handsome. Our latest rival, the Green Bag, has stirred 
us up on this portrait enterprise. We should have gone into it before, 
but the daily papers seemed to have monopolized the business: 

Several other appreciative letters have been received too late for 
insertion. 


Ovr Sympostum or Law PcsBLisHERs.— We conceived the idea of 
printing in this number a short collection of articles written by a class 
of men with whom our readers come in more frequent contact than any 
other class except their clients, —the law publishers. With this end 
in view, we wrote to several leading law publishers (we could not write 
to all) suggesting the sort of an article we wanted, and requesting a 
contribution. We received favorable responses from Mr. Soule of Bos- 
ton, Mr. West of St. Paul, Mr. Briggs of Rochester, Mr. Stone of San 
Francisco, and Mr. Baker of New York. Mr. Stone was about starting 
out on an extended business tour, and this finally prevented him from 
sending in a contribution. The other four gentlemen above named 
complied with our request, and we publish the contributions of three 
of them in this number. It is no disparagement to the contributions 
which we publish to say that the one which we received from Mr. Baker 
was far more interesting than any of the others. He avoided shop talk, 
dealt with questions of great interest to the profession, and his whole 
article was exceedingly well written and entertaining. 

It is with extreme regret that we chronicle the painful circumstance 
which renders it impossible for us to print Mr. Baker’s contribution 
in this number, and which may exclude it from publication entirely. 
On the 15th of May, after a proof of his contribution had been received 
and revised by Mr. Baker, he was suddenly stricken with apoplexy ; and 
from that hour until his death, which took place on Sunday the 19th of 
May, he was unable to utter a word. He had been, up to the time of 
his illness, as full, apparently, of health and vigor, and as active and 
full of energy, as at any time during the past twenty years. His sud- 
den death was a terrible shock to his family and to those connected 
with him in-business. They immediately wrote to us, requesting that, 


NOTES. 451 


under the circumstances, the publication of his article be withheld 
until the matter had received further consideration. The propriety of 
this request was of course recognized by us, and we therefore withhold 
his article from publication, but with the hope thut his family and late 
business associates may see no impropriety in its publication in a future 
number. The omission of Mr. Baker’s article from our so-called 
‘Symposium ”’ is like the play of Hamlet with the Dane left out. 

Peter Carpenter Baker was born in North Hempstead, N. Y., on 
March 22, 1822. Four of his ancestors were in the Revolutionary 
army. He was educated at Harlem Academy, entered a bookstore in 
New York, learned the printer’s trade, and in 1850 established the firm 
of Baker & Godwin, which made a specialty of printing law books, and 
became widely known. In 1865 he also established the law publishing 
firm of Baker, Voorhis & Co. Mr. Baker was one of the founders of 
the Metropolitan Literary Association, edited the Steam Press, a 
patriotic periodical, during the war for the Union, and originated the 
plan for the statue of Benjamin Franklin in Printing-House square. He 
early became known as a public speaker, delivering orations at Fort In- 
dependence, N. Y., on July 4, 1848; at Trenton, N. J., on July 4, 1849, 
and at the old Broadway Tabernacle on the anniversary of the Battle of 
Bunker Hill, in 1853. He has published addresses and monographs, 
among them ‘‘ European Recollections ’’ (1861) and Franklin,’’ 1865. 

Mr. Baker was a man of eminent business ability, and had been con- 
nected, during his business career, with a number of prominent financial 
institutions. He had a fine presence, was genial in his nature, and 
was well known in social circles. He had taken a prominent part in the 
recent centennial festival in aid of the Hahnemann Hospital, and was 
present at it on its last evening, May 14, when he complained of not 
feeling well. The next day he was seized with the illness which has just 
ended fatally. His wife survives him, with three daughters, all of 
whom are married. 


Tue Late Mr. Justice MattHews. — Elsewhere we give a tolerable 
portrait of Hon. Stanley Matthews, late an Associate Justice of the 
Supreme Court of the United States. He died at his residence at 
Washington on the 22d of March last. He was born at Cincinnati on 
the 21st of July, 1824. His father, Thomas J. Matthews, was for a 
time a Professor of Mathematics in Transylvania University, in Ken- 
tucky, and was in 1832 elected President of Woodward High School, in 
Cincinnati. Here, under the tuition of his father, the subject of this 
sketch was prepared for college. He entered the junior class in Kenyon 


g 


452 NOTES. 


College, Ohio, and graduated therefrom in 1840. It must be imagined 
that the course of study in that college necessary to a graduation was 
not very high, if a student could graduate from it at the age of sixteen, 
Among the fellow-students of young Matthews was Rutherford B. 
Hayes, afterwards President of the United States, and it is to this early 
association, in part no doubt, that he owed his subsequent advancement 
to the Supreme Bench of the United States. He was soon after 
admitted to the bar, and commenced the practice of the law at Colum- 
bia, in Maury County, Tennessee, whither he had removed for the pur- 
pose of pursuing the occupation of school teacher. In those early days 
there was scarcely enough legal practice in a small town like Columbia 
to employ the time of an active young man; and it was the custom, as 
it still is in many of our small towns, for the same person to unite in 
himself the character of lawyer, land agent, insurance agent, and some- 
times that of banker or editor. Young Matthews combined with his 
legal practice, or rather with his lack of legal practice, the office of 
editing a paper called the Tennessee Democrat. This brings him down 
to the year 1844. The precocious young man was now twenty years of 
age, and he returned to his native town and was appointed prosecuting 
attorney during a term of court, the duties of which office he dis- 
patched with such efficiency as to attract attention. He soon after 
formed the acquaintance of Dr. Gamaliel Bailey, who was then publish- 
ing the Cincinnati Herald, an anti-slavery paper. He became a con- 
tributor to this paper, and subsequently succeeded Dr. Bailey as its 
editor. At this period the anti-slavery feeling ran very high in Ohio, 
involving both the Whig and the Democratic parties. The prominence 
into which Mr. Matthews’ name had been brought as editor of this 
paper drew him into the combination which elected Salmon P. Chase to 
the Senate of the United States from Ohio, and which also resulted in 
the election of Mr. Matthews to the position of Clerk of the House of 
Representatives of the State, on what was known as the ‘‘ Free Soil” 
ticket. In 1849, upon the adjournment of the Legislature, he returned _ 
to the practice of the law; and upon the adoption of the new State 

constitution in the following year he was elected by the Democrats one 
of the three Judges of the Court of Common Pleas of Hamilton County, 
in which county Cincinnati is situated. This office he resigned in Jan- 
uary, 1853, on account of the inadequacy of the salary, and returned 
to the practice of the law as a member of the firm of Worthington & 
Matthews. He subsequently served a term in the Senate of Ohio. In 
1858 he was appointed by Mr. Buchanan United States District Attor- 
ney, an office which he held for two years, discharging its duties with 
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great credit. At the end of this time he tendered his resignation, in 
order to relieve President Lincoln of any embarrassment in providing 
an occupant for the office. When the Civil War broke out he was 
appointed by Governor Dennison Lieutenant-Colonel of the 23d Ohio 
Infantry. His old college mate, Rutherford B. Hayes, was Major of 
the regiment, and W. S. Rosecrans was its Colonel. Colonel Rosecrans 
soon received a commission as Brigadier-General, which removed him 
from the command of the regiment. Colonel Matthews served with the 
regiment in West Virginia, participating in the battles of Rich Moun- 
tain and Carnifex Ferry. In October, 1861, he was appointed Colonel 
of the 51st Ohio Infantry. This regiment served in Kentucky in the 
army of General Buell, and afterwards became a part of the Army of 
the Cumberland. In April, 1863, Colonel Matthews was elected by the 
Republicans Judge of the Superior Court of Cincinnati, and resigned 
his military commission to accept this office. This position he held 
until the following July, when he resigned the judicial seat for the 
second time, owing to the inadequateness of the salary, and again re- 
sumed the practice of thelaw. His practice soon became very extensive 
and profitable, including many of the most important cases pending in 
the Federal and State courts. He was Presidential Elector on the 
Republican ticket in 1864, and again in 1868. In 1864 he was a lay 
delegate from the Presbytery of Cincinnati to the General Assembly of 
the Presbyterian Church which convened at Newark, N. J. Here, as 
one of the Committee on Bills and Overtures, he reported the celebrated 
resolutions on the subject of slavery which were adopted by the 
Assembly. In 1872 he was a member of the convention which met in 
Cincinnati and which nominated Horace Greeley for President; but he 
had the forecast to withdraw from the convention before the nomination, 
and he again supported the Republican ticket in the canvass. In 1876 
the Republicans nominated him for Congress, but he was not elected. 
When General Hayes was nominated for the Presidency by the Repub- 
licans in 1876, Mr. Matthews became his warm supporter. When the 
controversy as to the electoral count arose, Mr. Matthews was retained 
as one of the counsel for the Republicans before the Electoral Commis- 
sion, assisting in the argument of the Florida case, and making the 
principal argument in the Oregon case. Upon the resignation of John 
Sherman as Senator from Ohio in the Senate of the United States, to 
take a seat in the cabinet of Mr. Hayes, Mr. Matthews was elected his 
successor, and served in that office from 1877 until 1879. Toward the 
close of his administration, President Hayes nominated him to the office 
of Associate Justice of the Supreme Court of the United States. The 
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term of office of President Hayes expired before the nomination wag 
acted upon, but it was renewed by President Garfield and confirmed by 
the Senate. 

The work of Mr. Justice Matthews upon the Supreme Bench of the 
United States is so intimately blended with the work of the Court dur- 
ing the last eight years, that a suitable résumé of it could not be made 
in a brief sketch. Perhaps one of the most conspicuous opinions 
written by him was that in the celebrated case of Kring v. Missouri,!— 
a case whose history we have frequently alluded to in this pub- 
lication. The case was unique in the circumstance that the Supreme 
Court of the United States was the third appellate court to which it was 
successively removed. The decision of the Supreme Court of the 
United States is also unique from the fact that in that decision five 
judges succeeded in reversing thirteen judges, all of whom had exam- 
ined the legal question under consideration. Mr. Justice Matthews was 
the leader of the minority of thirteen. He wrote the opinion of the 
four Justices of the Supreme Court of the United States who dissented 
from the opinion of the other five, which was written by Mr. Justice 
Miller. Notwithstanding the high regard which we entertain for Mr, 
Justice Miller, we take leave to express the opinion that his conclusion 
was unsound and that his reasoning did not answer the reasoning of the 
minority opinion delivered by Mr. Justice Matthews. The decision was 
a most conspicuous illustration of one of the fine points in American 
judicial institutions, the amount of constitutional law which we have 
for thieves and murderers. Kring murdered the wife of his benefactor 
and a quick child in her womb, because she would not run away from 
her husband and become his mistress. His defense was insanity. He 
was one of the most finished scoundrels that ever inhabited the St. Louis 
jail, and during the years in which he inhabited that mansion he was a 
leader of the other criminals there confined. By the aid of a confeder- 
ate on the outside he obtained a quantity of drugs under false pretenses 
from an Eastern house, sold them, and by this means obtained a portion 
of the money with which he paid his first fee to his lawyers. Other 
exploits which he performed would illustrate in a conspicuous degree- 
the liberty which aman can enjoy while in close confinement. Finally, 
when the celebrated decision of the Supreme Court of the United States 
was pronounced, under which it became impossible to put him again on 
trial for a greater offense than murder in the second degree, he was 
admitted to bail, received the rites of the church, and died outside of 
prison like a decent Christian. In fact, he never knew what a darling 


1 107 U. S. 221. 
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of the law he was, and what an egis the Constitution of his State and 
country was, until he committed this atrocious crime. 

Mr. Justice Matthews was undoubtedly a very strong lawyer. His 
mind was clear, comprehensive and analytical. If he had an intel- 
lectual fault it was possibly the fault of over argument, of constructing 
arguments in such a manner as to attract attention to his skill in rea- 
soning, and sometimes to leave a doubt of the correctness of the result 
at which he had arrived. It was well said of him by one who wrote a 
biographical sketch of him in his lifetime: ‘‘ He has a strong will and 
a force of character which, with his thorough training, quick percep- 
tions, retentive memory, and sound judgment, have carried him to the 
front rank of his profession as a lawyer, and have won for him an 
enviable reputation in the position he now occupies.’’ ! 


1 Sketch of Mr. Justice Matthews, Reports,’ —to which we are indebted 
in “The Lawyer’s Co-operative Digest for the materials of the above sketch. 
of the United States Supreme Court 
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SEALS AGAIN. 


To the Editor of the American Law Review: 


That David Dudley Field is right in his condemnation of some old foolish 
forms and fictions, is well illustrated bv Hacker’s Appeal.! By her father’s last 
will and testament, certain realty was devised to testatrix, his daughter, with 
right to use the income during her life and at her death ‘‘ to convey same by 
writing under her hand and seal in the nature of a last will and testament.” 

Testatrix attempted to carry out this power, but after her death, when her 
will came up for probate, it was objected, that though the body of the will was 
correct and showed she was attempting to carry out this power, and the testi- 
monium clause had the words, ‘‘In witness whereof I have hereunto set my 
hand and seal,’’ yet there was noseal to her signature, nothing but a dash after it 
one-sixteenth to one-eighth inch long, the same as she used in the body of the will 
for periods and other punctuation. The court said considering her intent to ex- 
ecute that power and her avowed purpose to affix a seal, that this dash must be 
taken as her seal, and there was no reason why she did not use it as a seal as 
well as for punctuation. 

Before long some court will hold that ‘witness my hand and seal, 

his 
John XX Smith,’ is perfectly sealed, the cross being used for a seal, as well 
mark 
as for his mark. It may even be held that a period after a man’s signature is a 
good seal, and then we will have experts arrayed against each other with their 
analysis, chemicals and microscopes, on one side, hotly asserting the dot after 
the signature is a sure enough period-seal in ink and the other vehemently 
maintaining that the alleged seal was caused by exposing the instrument in a 
room where flies were wont to congregate and meditate on exposed documents. 
Not that this Pennsylvania case should be criticised, for it was rightly decided. 
When the courts first held that a scroll or scrawl seal was good, that knocked 
all the sense there ever was in seals, for while a signature cannot be forged 
without some skill, yet any one can make one of these scrawl seals. Our State 
(Iowa) abolished seals long ago and it seems foolish for a civilized State to 
cling to and cherish this reminder of the days when only priests could write. 
Iowa SUBSCRIBER. 


1(Penn.) 1 Law. Rep. Ann. 861. 
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THE AMERICAN DECISIONS AND THE LAW OF STOPPAGE IN TRANSITU. 


To the Editor of the American Law Review: 


We read your “ Notes ’’ and like them — most of them — but please hold your 
temper and tell the truth; don’t lose your patience when you lose your specta- 
cles, and if you should do so, please kick yourself instead of an innocent 


rty. 

The occasion for these suggestions is your statement in your January-Feb- 
ruary number,! that, while ‘the American Decisions have been a boon to the 
profession,” ‘*the selection of cases is not always the best that could have 
been made;” that, in investigating the question of the right of stoppage in 
transitu you find that two of the principal American cases, Stubbs v. Lund,? 
and Buckley v. Furniss,* are omitted, and concerning two of those included 
in the series, Wood wv. Roach and Chandler v. Fulton, you say one is ‘‘a 
trifling case where the law is positively misstated,’ and the other ‘was 
not decided by a court of one of the great commercial States.”’ 

Now the Table of Cases and Index to Notes to American Decisions and Ameri- 
can Reports which is printed in large pages of small type, and presented to 
patrons of the series, shows that you are wrong. Your pet case, Stubbs v. 
Lund, is reported in volume 5 American Decisions ‘ and a brief note thereto re- 
fers to Rucker v. Donovan,> where a full note ® is found in which Buckley 
v. Furniss is duly considered. 

A large proportion of the subscribers to American Decisions were also patrons 
to the American Reports, either directly or by interchange of courtesies with 
professional brethren, and up to volume 5 this reference was evidently 
deemed sufficient. 

15 Wendell contains cases decided in 1836, and selections were made there- 
from in volume 30 American Decisions, but before reaching this case in 
chronologica) order, two cases from New York had already been presented, 
and an exhaustive note’ to a Kentucky case,* had been given in vol- 
ume 29. Futhermore, the case of Buckley v. Furniss did not get entirely 
settled in 15 Wendell, but popped up again in 17 Wendell. 

As to the two cases declared to be of no importance, the first is susceptible 
of argument. It was a leading case in Pennsylvania, and as such, entitled to 
recognition. The second is a leading case in the State of Texas, and we should 
hardly consider that a sufficient reason for its exclusion. 

Brief space will now show the chronological sequence of cases selected in this 
series, and one who is familiar with the subject will recognize the most impor- 
tant. In volume 1,* we have the leading cases of Parker v. McIver,” determined 
in 1792, and Wood v. Roach," decided in 1793, with a reference to a note to the 
case of Rucker v. Donovan." In volume 2, American Decisions, the leading 


1 Note, Vol. 20, p. 119. ® Hause v. Judson. 

7 Mass. 458, pp. 276, 658. 

#15 Wend. 1 1 Desaussure (S. C.). 
* pp. 63-65. ll 2 Dallas. 

519 Am. Rep. 12 19 Am. Rep. 85. 

pp. 87-92. 13 p, 268. 

7 pp. 384-394. 
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New York case, Hollingsworth v. Napier,! is given. In volume 5 American 
Decisions, one of the cases in controversy, Stubbs v. Lund,? decided in 1811, 
appears on pages 63-65, with reference to the cases previously named, and to 
Keeler v. Goodwin,® which affirms Stubbs v. Lund, and in volume 6,‘ we have 
lisley v. Stubbs from 9 Mass. 65, determined in 1812. In volume 7,5 we havea 
leading Virginia case, Howatt v. Davis.6 In volume 19,’ another Massachu- 
setts case, Naylor v. Dennie, from 8 Pick., March, 1829. In volume 28, we have 
Peoplev. Hayne, decided in New York in 1835 and reported in 14 Wendell, a 
case of twenty pages and a number of references. In volume 29, covering the 
years of 1835, 1836, there are two cases on this topic, Newhall v. Vargas, from 
13 Maine, and Hause v. Judson, from Kentucky (4 Dana), and here we havea 
note of eleven pages covering the whole ground with the most concise treate 
ment, and citing all the American cases worthy of consideration. This case and 
note are referred to in all the subsequent volumes of the series. The Maine 
case came up again in 1839, and this second case appears in volume 83, Ameri- 
can Decisions. In volume 35, for the year 1840, Louisiana yields us a case, 
Hepp v. Glover. In 1848 Vermont pays its tribute to the law of stoppage in 
transitu, as shown in Sawyer v. Johnson,” referring also to Hepp v. Glover 
From the next year’s work in Massachusetts, 1849, Arnold v. Delano was se- 
lected from 4 Cushing,” with a page of notes. In volume 60,is found the 
case commented on as being of little value because not from a large commer- 
cial State. It was determined in the Supreme Court of Texas, in 1853, and is 
still good law. Coming to 1860 we have O’Brien v. Norris, from 16 Maryland, 
with the usual cross references in volume 7.4 The year 1863 furnishes Pat- 
ten’s Appeal from 45 Pa. St.,4 and 1869 gives us Jones v. Earl, a two-page 
opinion from 37 California.!* 

We have here, then, in the American Decisions, apart from the American Re- 
ports, about twenty cases on stoppage in transitu aside from those which 
touch upon or incidentally allude to this subsidiary department of the law of 
sales. 

Ninety-nine out of one hundred lawyers have never had occasion to try a case 
involving this right; but he who refers to the American Decisions for infor- 
mation on the subject will find there four cases from Massachusetts, two each 
from New York, Pennsylvania and Maine, and one each from California, Mary- 
land, Vermont, Virginia, Kentucky, Louisiana, South Carolina and Texas. 

Earnestly, dear REvrEw, did not haste lead you to unfairness, and hadn’t you 
better take it back? 

Yours, 
BaNCROFT-WHITNEY Co. 


REMARKS. — When we wrote the note in our January-February number to 
which you refer, we had not received the book which you published, in which 


1 3 Caines. 9 p. 206. 

2 7 Mass. 453. 10 49 Am. Dec, 768. 
3 111 Mass, 492. 11 35 Am. Dec. 206. 
4 p. 29. 12 p. 33. 

5 p. 681. 13 pp. 188-200. 

5 Munford, 34. 14 284. 

T p. 319. 15 84 Am. Dec. 479. 
8 p. 517. 16 99 Am. Dec. 303. 
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you gave a list of all the cases published in the American Decisions and Ameri- 
can Reports. We made at that time a considerable search for our old friend 
Stubbs v. Lund, and, as we did not find the references back to it from several of 
your notes which we examined, we concluded that you had not printed it. We 
make our acknowledgments for the mistake, and beg to say that we are as glad 
as you are, though from a different motive, at your ability to defend the Ameri- 
can Decisions from adverse criticism. We have always regarded them as a col- 
lection of cases and notes of great use to the profession. We have not, 
however, been able to bestow upon them unmixed praise, and it may be said in 
their favor that no law book has ever been published which is deserving of 
unmixed praise. Ali human effort is necessarily imperfect, and the works of 
the most capable and diligent legal writers are in many respects subject to just 
criticism. 

While we agree with you in the main that the American Decisions contain a 
judicious selection of cases on the doctrine of stoppage in transitu, we do not 
agree with you in all the details of the above communication. We continue to 
think that the nisi prius case of Wood v. Roach should never have been re- 
ported in the first place. It was decided by a judge who did not even under- 
stand the elementary theory of the doctrine of stoppage in transitu, and should 
never have been reprinted in a series like the American Decisions. Upon this 
point we simply invoke the judgment of any well read commercial lawyer, who 
cares to read the report of that case. You might also have omitted Holilings- 
worth v. Napier, without any detriment to your collection; but you should not 
have omitted Buckley v. Furniss, as reported in 15 Wendell, which, unless we 
are greatly mistaken, has been cited more than any one American case on the 
subject of stoppage in transitu. The subsequent decision in the same case in 
17 Wendell is not of equal importance as settling the principles of this branch 
of the law. You did well in reprinting Naylor v. Dennie,? Newhall v. Vargas ,3 
and also Arnold v. Delano,‘ all of which are leading cases. The plan of your 
work possibly justifies the selection of the cases on this subject which you 
made from other States. Whether the Texas case is, as you suppose, good law» 
is a controverted question. There are decisions both in England and America 
explicitly opposed to what is held in that case, and we must, notwithstanding 
your views to the contrary, continue to regard that case as presenting a doubt- 
ful and disputed application to the doctrine of stoppage in transitu. 

Of the valuable cases which you have omitted, a long catalogue could be 
made. Youdo not and cannot dispute this. The American Decisions reprint 
perhaps ten per cent. of the valuable decisions of the American State courts. 
The plan of the work prohibits a larger selection than this. It is misleading to 
state that you select all the valuable and important cases which have been de- 
cided by those courts. Where, for instance, in those Decisions is the case of 
Muller v. Pondir,5 an unique decision, which extends the doctrine of stoppage 
in transitu to the right to stop a bill of exchange in the course of its transmis- 
sion to an insolvent correspondent? Where is Benedict v. Schaettle? ® Ohio is 


the third State in the Union in population, but what Ohio case have you re- 
printed on this subject? 


12 Caines, 44 Cush. 


Pick. 5 55 N. Y. 325. 
*13 Maine. € 12 Oh. St. 
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You have, however, developed the doctrine of these omitted cases in many of 
your notes, in a manner which leaves little room for criticism. Those notes 
are greatly to be praised. But a just objection to them is that, instead of devel- 
oping the whole doctrine in one note, you have, on this subject,as on almost 
every other leading subject, a number of scattering notes. This draws atten. 
tion to the leading defect in the plan of your work, — a defect which we pointed 
out in the Southern Law Review when your first volume was issued. You took 
up your cases chronologically; and the result is that the cases which you re- 
print, relating to any oue subject, are found scattered through many volumes, to 
the great inconvenience of the searcher, instead of being, as they should have 
been, collected in one volume. You, however, knew them much more than we 
did, though you will some time learn that you did not know as much on this 
question as we did. That time will come when some other publisher, having 
the means, collects and reprints the leading cases of all English-speaking 
jurisdictions, —not merely the leading cases of the American State courts, 
but the leading cases of the English, the Colonial, the American Federal, 
and the American State courts, arranged according to topics, by men who 
have made a distinct study of each subject, and who therefore know what 
cases are of primary and what of secondary importance, and in what manner 
the cases which are not reprinted should be developed aud presented in the 
form of an extended note or short treatise upon each topic. Until that time 
comes, your American Decisions will have rendered a very substantial service to 
the profession, and will have been to you what business men call ‘a good 
thing.’”’— Ep. AMERICAN Law REVIEW. 
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FEDERAL DECISIONS. —Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAM G. MYER. Vol. 26. Practice. St. 
Louis, Mo.: The Gilbert Book Co. 1889. 

This volume is exclusively devoted to the practice in the courts of the 
United States. To those members of the profession whose practice lies 
in the courts of the United States, this volume will be of great service. A 
knowledge of the practice of the courts is only second in importance to a 
knowledge of the elementary principles of the law. The whole decisions in the . 
Federal courts on questions of practice are fully given here, embracing ad- 
miralty, equity, removal of causes, etc. This volume is in no way behind the 
preceding volumes in its careful arrangement. 

W.R.W. 


THE SCIENCE OF JURISPRUDENCE. — By W. H. RaTTIGAN, LL. D., Vice-Chancellor of the 
University of the Panjab. Lahore: Civil and Military Gazette Press. Indocti discant, 
et ament meminisse periti. 


In his preface, the learned author states the main object of his work to be to 
supply a want among his Indian students, for whom no work on jurisprudence 
exists, in the English language, which fully meets their requirements. This 


accounts for the prominence given to the Indian codes and statutes. But this 
is not the chief value of the work, even to Indian students. He states the 
fundamental principles of the science, in language so clear and concise that it is 
impossible to mistake the meaning. 

While the arrangement of chapters might be improved, there is sufficient 
continuity in the text to keep the student’s mind on the subject. Arrangement 
is largely a matter of taste; and the author is as much at liberty to indulge his 
peculiar idiosyncrasies in the make-up of his work, as the critics who follow in 
his wake. 

A marked familiarity with the Roman and German jurists, and also with the 
works of the Hindu sages, is manifest throughout. Nor are English and Ameri- 
can writers passed by. The writer is under deep obligations to Holland, Pol- 
lock, Anson, Wharton, Hare, and Woolsey, which he acknowledges in a very 
creditable manner, and does homage to their learning. The whole work, 
though small in compass, shows great research and diligence. 

When we come to view the mechanical make-up, we must state the candid 
facts. The book abounds in typographical errors. It manifests a degree of 
negligence which is inexcusable. Either the author entirely overlooked the 
proof, or the printer failed to correct the mistakes in his composition, or the 
proof-reading was delegated to some ignorant person, unacquainted with the 
difference in the appearance of letters or with the formation of words. The book 


1 Several books are unavoidably held over for future notice. 
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ought never to have been issued in its present shape. It is a learned and able 
work, valuable to every student of the law, extremely interesting, and shows a 
profundity of learning hardly to be looked for in India; but the printer’s devi) 
got in his deadly work. W. D. T. 


AMERIOAN STATE REPORTS.— VOL. IV. Edited by A.C. FREEMAN, Esq. Published by the 

Bancroft-Whitney Company. San Francisco. 1889. 

This volume differs little from the third volume of the same series, except 
that the foot-notes are not as numerous in this volume as in that. The cases 
reprinted in this volume are taken from 49 Arkansas, 77 Georgia, 83 and 84 
Kentucky, 39 Louisiana, 146 Massachusetts, 94 Missouri, 109 New York, 45 Ohio 
State, 118 and 119 Pennsylvania State, 26 South Carojina, 85 Tennessee and 62 
Michigan. The decisions thus reported were rendered in the years 1886 and 
1887 and 1888. The cases are, therefore, not as far behind the times as might 
be supposed, and they are published in such a manner as to be of permanent 
value. Above all, the text is in good large open type, which can be easily read. 
We notice that the cases taken from 109 New York, as here republished, do not 
state, as in the original volume, what judges concurred and what dissented, © 
The foot-notes deserve much praise, but the head-notes are very bad. Thus, 
we find in the head-notes of Elevator Co. v. Railway Co.,! three propositions 
stated: 1. That under the language of a certain railway charter, the com- 
pany had no power to guarantee an eight per cent. annual dividend on the 
stock of an elevator company. 2. That chancery will, on the application of a 
stockholder, restrain a corporation from carrying out an ultra vires contract. 
8. That notice of the powers of a corporation is imputed to all persons contract- 
ing withit. We have not stated the propositions in the language of the sylla- 
bus, but have given their substance merely. Only the first proposition was in 
judgment in the case. The other two propositions were found in a quotation 
from the opinion of Chief Justice Gray in Davis v. Old Colony Railroad.? 


SCHOULER ON EXECUTORS AND ADMINISTRATORS: — “A Treatise on the Law of Executors 
and Administrators. By JAMES SCHOULER, Lecturer in the Boston University Law 
School, and Author of Treatises on ‘ The Law of Wills,’ ‘ Bailments and Carriers,’ ete. 
Second Edition. Boston: Charles C. Soule, Law Bookseller and Publisher. 1839.” 
The first edition of this valuable work was somewhat extensively reviewed in 

this periodical.? The necessity fora second edition demonstrates the demand 

existing fora treatise on the law governing the administration of estates in 
this country, and that Mr. Schouler has responded to it ina manner securing 
the approbation of the profession. What was said concerning this book on 
its first appearance is still applicable to it; no change or modification of the text 
has been in any manner attempted in the second edition, save that about four 
hundred late cases have been added, some of which calledfor the insertion of 
about twenty new sections in the text; the principle established by the other new 
cases being illustrative of the text as originally announced, and sufficiently in- 
dicated in the notes to which they are appended. In other respectsthe second 
is a faithful reproduction of the first edition. Even the index, which in the first 
edition leaves room for improvement, or at least for amplification, has under- 


lp. 798. 2 131 Mass. 259; s. c. 41 Am. Rep. 221. 3 17 Am. Law Rev. 434. 
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gone the slighest possible change, although it has gained about one page in 
matter. 

It must have afforded considerable gratification to the author to find, on revising 
his work, that no modification and so few additions were neccessary to his text, and 
that four hundred (more or less) cases, from England and the United States, suf- 
ficed to bring the adjudications down to the present time. It proves the thor- 
oughness of treatment which the subject had received at his hands, as well as 


his clearness of judgment in selecting significant cases from the vast number 
added daily to our reports. 


BLICKENSDERFER’S BLACKSTONE’S ELEMENTS OF LAW, WITH ANALYTICAL CHARTS, 
TABLES AND LEGAL DEFINITIONS.—By ULRIC BLICKENSDERFER, EsqQ., Attorney at 
Law. Chicago: Published by the Author. 

This work is what its title imports, a systematic arrangement of the elements 
of law, after the manner and style of Blackstone. It is little more than a com- 
pendium of that great writer’s masterpiece. Those parts of the original that 
are obsolete and have no historical interest, are omitted. The writer, in de- 
veloping those subjects upon which Blackstone touches but lightly, draws 
largely from other authors, who receive no credit. Outside of those to Black- 
stone, there are no references to the works of other authors. This is not only 
a wrong to those to whom our writer is indebted, but it injures the usefulness 
and impairs the value of the book. Many of his readers will want to pursue 
their studies further than the mere outline therein given; and we believe it the 
duty of every author to cite his readers to the sources of his information. 

To one about to enter the study of the law, or to one who seeks familiarity 
with its first principles, this abridgment will be valuable, on account of its 


elucidation of those legal terms and phrases to be found in every treatise. It 
would be time well spent for every law student to learn the principal words 
and phrases of legal nomenclature before he undertakes the general study of 


the law. It might be slow work at first, but it would clear away many obstacles 
in the road to knowledge. W. D. T. 


Story’s LEGAL DIGEST AND DIRECTORY OF LawYERS.— Fourth Annual Issue. 1889. 

F.C. Story & Co. New York. pp. 1120. 

The favorable opinion before expressed by the REvrew for earlier issues of 
this work is fully deserved by the present volume. Its digest is well made and 
highly serviceable and convenient. We have tested it in many ways, so also 
its list of terms of court and the like, finding them trustworthy and available. 
The Directory of Lawyersis also of much practical value. An attorney in ac- 
tive practice will often have occasion to consult it. Of course we do not wholly 
confide even in so good a directory as Mr. Story prepares, but to be named by 
him therein is a guaranty of no little value. Itis not tainted with the touch of 
the advertiser, which always somewhat impairs rather than advances the chances 
for business of a lawyer from a lawyer. Legal business does not come by that 
road. The better taste of the profession forbids the attorney to do more in 
self-advertising than to indicate modestly where he can be found, and some- 
times perhaps his specialty. All these directories nevertheless often beguile 
lawyers to insert, for a consideration, a ‘‘card’’ pointing specially to the 
advertiser; but what attorney ever selected another by reason of such a card 
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or of the type in which his name appeared? What lawyer ever refers to such 
cards for guidance? Our observation indicates that they repel rather than at- 
tract. Usually, and for obvious reasons, the compilers of such directories ag 
this suggest conspicuously, that in corresponding with the lawyers they name, 
the writer should mention that he does so on their recommendations; as law. 
yers so informed will, they believe, attend to matters entrusted to them with 
more than ordinary zeal! 

Such a suggestion is a grave reflection on the sworn fidelity of the lawyers 
to whom it refers. A trustworthy lawyer gets no inspiration to duty from any 
such source. One who is moved to zeal by such a stimulus is a discredit to 
the profession, and he will be shunned whenever this phase of his character 
is disclosed. If we were to credit these directories in this imputation we 
should carefully avoid the men they name, never employ them. Luckily the 
imputation thus cast is almost uniformly quite unobserved. It ought to be 
wholly omitted. E. 


BLACKWELL ON Tax TITLES.—A Practical Treatise on the Power to sell Land for the 
Non-payment of Taxes. Fifth edition, revised and re-arranged and greatly enlarged. 
By FRANK Parsons. Boston: Little, Brown &Co. 1889. 2vols. Svo. Law sheep, $12.00. 
This well known work, which first appeared nearly forty years ago, now ap-. 

pears in a fifth edition edited by Frank Parsons, Esq., who in this, as well as in 

other editorial work, has shown great industry in collecting the law, and 
excellent judgment in arranging it. 

The original work of Blackwell has been very greatly improved by Mr. Par- 
sons’ labors. It has been substantially rewritten and now appears in two 
volumes, with nearly twice the matter and double the number of citations con- 
tainéd in the last previous edition. The work is now one of about 1,300 pages, 
and the cases cited number about 5,000. 

The editor has adopted an excellent method by which the reader may ata 
glance ascertain the contents of any chapter and of any section of the book 
without reading them through. The first section of each chapter gives a brief 
but accurate and responsible statement of the law stated in all the succeeding 
sections of the chapter. Then the first paragraph of each section after each 
black head-line contains the substance of all that intervenes before the next 
black section heading. It is thus rendered possible, as the editor says in his 
preface, ‘*to perceive in a few moments the meaning of a hundred pages, and in 
an hour or two to pass over the whole law of tax titles, as one might travel over 
a continent if he could step from mountain peak to mountain peak and tread 
but on the summits. The book is an expansion of its first chapter, each chapter 
is an expansion of its first section, each section or group of sections is an 
expansion of its first paragraph, and the index is an alphabetical analysis of the 
whole.”? 

These labor saving arrangements would be of great service in getting at the 
contents of any book of the law; but they are of special importance in case of 
a book upon the law of tax titles, for this is founded almost wholly on statute 
law, and it cannot be presumed that the busy practitioner will find the subject 
so interesting as a mere matter of reading that he will care to read more than 
he may be obliged to in order to get at the point of law he is investigating. 
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WIGMORE’S AUSTRALIAN BALLOT SYSTEM. — The Anstralian Ballot System, as embodied 
in the Legislation of Various Countries. With an Historical Introduction. By JoHN H. 
WIGMOEE, of the Boston Bar. Boston: Charles C. Soule. 1889. Cloth. pp. vi. and 155. 
This monograph upon ballot reform systems is of great importance at the 

present time; for it is the only book in which can be found a historical sketch 
of the Australian system, and the principal States in which this system has been 
adopted. Ballot reform throughout the country is sure to come, and a trust- 
worthy book on the subject like Mr. Wigmore’s is just what reformers every- 
where want. The honest citizens of this country are filled with disgust over 
the buying and selling of votes-in some States and cities, and with the frauds, 
deceptions and ballot stuffing practiced in others. They demand and will de- 
mand till they obtain everywhere, a fair ballot and an honest count. Dirty 
political traders and tricksters must go. 

A book like this is a great help to the reform. The contents of the book are, 
first, an Introductory Sketch of the History of the Australian Ballot System, of 
thirty-six pages. There are given in full the statutes adopted in the different 
States and countries, namely, the statutes of Massachusetts with notes and 
illustrations; of South Australia, Queensland, Great Britain and Ireland, Bel- 
gium, and of Kentucky, regulating municipal elections in Louisville; also the 
statute passed by the Legislature of New York in 1888, vetoed by Governor 
Hill. 

Then follows a summary of the statutes in other countries, namely, Tasmania, 
New Zealand, Victoria, New South Wales, West Australia, Dominion of Canada, 
Quebec, Ontario, Wisconsin, Luxembourg, Italy, Norway, Austria and other 
countries. There are also forms of ballots. 


MORSE ON BANKS AND BANKING. — A Treatise on the Law of Banks and Banking. With 
an Appendix containing the National Banking Act, with Decisions, etc. Third edition, 
revised and re-arranged and greatly enlarged By FRaNK Parsons. Boston: Little, 
Brown & Co., 1889. 2vols. 8vo. Lawsheep. Net, $11.00. 

The first edition of this excellent work was published nearly twenty years 
ago; and it has ever since been the standard authority on the law of banking. 
The number of cases cited in the first edition was about 1,200; the second edi- 
tion, published ten years ago, added about 400 cases; while the third edition, 
now published, adds about 1,800 above the last edition. This fact alone is suf- 
ficient evidence of the great amount of labor given to this new edition. Mr. 
Morse himself has for many years devoted his time to the more agreeable work 
of general literature and historical writing. In this field he has won high dis- 
tinction and a wide reputation. This work occupies his attention so exclusively 
that he has sought an editor for the new edition of the work under review, and 
he has found in Mr. Frank Parsons one who has revised and re-arranged the book 
with much good judgment and painstaking care. The original text has been in 
part rewritten in order to incorporate the new matter with the old. He has 
broken up the text into sections, with head-lines in black, after the manner of 
the most approved modern text-books in the law. The editor, in a new preface, 
says: “‘ Earnest efforts have been made to secure an especially exhaustive treat- 
ment of all subjects of importance on banking law that are unsettled or in dis- 
pute; such, for example, as the effect of a certification, a bank’s responsibility 
for its correspondent or notary, and the right of a check holder to sue the 
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drawer, The changes and additions are so many and great that the present 
volumes constitute more nearly a new work than a new edition.” 

These additions and changes have about doubled the size of the original 
work, which is now in two volumes containing together about 1,500 pages. The 
work in its present form presents a full and thorough exposition of the law of 


banking; and it is likely to continue to be for many years to come the leading 
work on this subject. 


PARSONS’ PRINCIPLES OF PARTNERSHIP. — An Exposition of the Principles of Partnership, 
By JAMES Parsons, A. M., Member of the Philadelphia Bar, and Professor in the De- 
partment of Lawat the University of Pennsylvania. Boston: Little, Brown & Co. 1899, 
8vo. Net, $5.00. 


This is an original and important work. It is not a treatise upon the law of 
partnership, nor is it a commentary upon it. It is just what the title page indi. 
cates, an exposition of the principles of this topic of the law. At the head of 
each section a proposition is stated in old English type; then follows a discus- 
sion or fuller exposition of the principle; and finally at the end of the section 
in smaller type some important cases illustrating the proposition are stated 
briefly. Only a very few cases are cited without being stated, and these are 
cases which simply confirm the case taken as the illustration for the proposition 
in the text. The number of cases stated and cited is about 2,300. 

The book is the outgrowth of the author’s labors as professor of law in the 
University of Pennsylvania; and it fully illustrates his method of instructjon, 
followed from the time he took possession of his chair in 1874. In the very 
interesting Introduction to his book the author, speaking of his method of 
handling the law, says: ‘‘The point to which I directed the attention of the 
students is, that cases are the exponents of principle, and that back of the facts 
lies the reason which explains them. The occupation of watching the acting 
forces of the law as they mould its provisions, captivates and absorbs the mind. 
The students become interested in the process which, while it is open only to 
the initiated, explains what they see going on before their eyes in the courts. 
They learn to appreciate a principle when they witness the transformations 
which it effects. One who starts with the reason for a proposition has the in- 
side view. His mind, guided by the principle, acts under its inspiration and, 
working according to its nature, comprehends the exact extent and limit of its 
application. It is the weakness of statutory law that reason is excluded in 
interpreting its provisions. The ipse dizit of the legislature mocks reason.” 

Forthe student this book ismostadmirable. Nothing better could be desired, 
or at any rate nothing better could be hoped for. The practitioner cannot find 
in it acomplete commentary on the law of the subject, and he cannot find in 
it more than a selection of the cases. But there is no work on the subject which 
will give him such a grasp of the principles of it. 

It is to be noticed that the author in his Introduction expresses his astonish- 
ment at the statement which both Lindley and Pollock concur in making, that 
the law of partnership is safe for codification, meaning by this statement, that 
the principles of the subject have been fully established, and can be expressed 
in definitions and applied in formulas. The author goes onto show that they 
stumble and halt on the very threshold, in defining partnersaip; and he further 

shows that the subject generally has not been analyzed and reduced to its con- 


BOOK REVIEWS. 467 


stituent elements, and that much less have the principles been worked in detail, 
and classified according to their prominence in the relation. 

We are free to say that we think the author’s own labors in this direction 
more important than those of any other writer. 

The author expresses himself strongly against codification of common-law 
subjects. 

We heartily commend this book to the attention of the profession. 

The Table of Contents is as follows: — ; 

Part I. Assuming the Position of a Partner and What Constitutes a Partner. 9 

Cuap. I. Origin and Growth of Partnerships. II. The Antecedents of Part- : 
nership. 

Part II. The Principles which Regulate Partnership during its Existence. i 

Cuap. I. The Constituents of Partnership. II. Sub-Partnership. III. Hold- i 
ing Out. IV. Executors and Administrators as Partners, V. Nature of the q 
Contract made by the Firm in transacting its Business with Third Persons. VI. 
The Title to Firm Property. VII. The Title to Partnership Land. VIII. The Bi: 
Implied Power of a Partner. IX. The Liabilities of a Partner. X. Change of b 
Partners. XI. The Relation of Partners. ¥ 

Part III. The Principles according to which the Business is Wound Up. ; 

Cuap. I. Tbe Reasons for a Dissolution. II. How Dissolution is brought j 
about. III. The Effect of Dissolution. IV. The Appointment of a Receiver. ! 
V. Liquidation. VI. Marshalling the Assets. VII. Account. 


ANDERSON’S DICTIONARY oF: Law. —A Dictionary of Law, consisting of Judicial Definitions 
and Explanations of Words, Phrases, and Maxims, and an Exposition of the Principles 
of Law: Comprising a Dictionary and Compendium of American and English Jurispru- ‘ 
dence. By WILLIAM C. ANDERSON, of the Pennsylvania Bar. Chicago: T. H. Flood & q 
Company. 1889. 

This is a large octavo of more than eleven hundred pages, printed in double 
columns, from clear new type, upon clear, firm and smooth paper, and making : 
altogether the best specimen of the printer’s art that we have ever seen in a law q 
hook. A first glance at its beautiful pages make one desirous of making the i 
acquaintance of the printer. It bears the imprint of “‘ David Atwood, Madison, 
Wis.” General Atwood has printed many books for the law publishers, but in 
none has he paid himself so great a compliment as in this. Asa specimen of 
what is called plain printing, we do not believe that it lies in the printer’s art to 
surpass it. 

A very little examination of the matter and manner of this work will make 
one equally desirous of forming the acquaintance of the author. This appears 
to be his first venture in legal literature. So far as we know, he has never 
appeared as a contributor to any of the legal periodicals. He appears on the 
title page with no addition to hisname. Our American colleges and universities 
have been in the habit of scattering their honorary degrees in such @ manner as 
has rendered them almost valueless. If there is an American university that 
Teserves its honorary degree of Doctor of Laws for scholars who have earned 
it, here is a candidate for such an honor, who has produced a work which fur- 
nishes a conclusive argument in behalf of his right to it. Down to this time, 
however, all that we know of plain Mr. Anderson is that he is the first member 
of the Pittsburgh bar that has ever writtenalaw book. We must conclude that. 
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he is still a young man, for he dedicates his book to his father, William Ander. 
son, whom we must take to be still living. 

The publishers of this work need no introduction to the profession. Mr, 
Flood is one of the most honorable and pushing men in the law book trade. He 
deals very honorably with authors who are capable of producing good books, 
but has little patience with those of an inferior sort. A well printed law book 
is his especial delight, and we have no doubt that the excellent typographical 
appearance of this work is largely due to his cultivated taste in the matter of 
printing. 

Before attempting a brief description of this work, we will say that it has lain 
on our table for a considerable ‘time, and that we have resorted to it again and 
again for information upon questions in every-day work. We have not been 
disappointed in a single instance, but have been at once surprised and delighted 
at the extent and variety of well classified information which it contains, and at 
the accuracy of the author’s definitions and deductions. Two things will espe- 
cially arrest the attention of one who takes up this book to use it in a practical 
way: 1. That it deals almost exclusively with words and phrases in present 
use, and is not a glossary of antiquated and obsolete words and phrases. It is 
not a book for the antiquary, but for the lawyer and judge of to-day. 2. That 
the deductions, aside from those pertaining to such matters as the derivation 
of words, are based almost exclusively upon recent judicial decisions. The 
number of these which the author has collected is amazing. Although no table 
of cases is given, we have no doubt that he has cited more than 20,000 modern 
adjudications. They seem to exceed twenty to the page on an average, and the 
number of pages of text, aside from the addenda, is 1,128. Nor has he neglected 
the statute law of America, both Federal and State. Many definitions are 
derived from statute books, especially from the Revised Statutes of the United 
States. The copiousness of the references to adjudged cases may perhaps be 
illustrated by the single word “Game,” under which the learned author has 
aptly cited near 100 cases in his explanations of various definitions which are 
here properly classified. More than half of them relate to a catalogue of means 
or devices which have been judicially held to be “‘ gambling devices,” under 
various penal statutes against gambling orgaming. A ripple of laughter passed 
over the State of Missouri the other day when its Supreme Court decided that 
playing cards are not a gambling device, within the meaning of a statute of that 
State. Turning to this page, we find the citation of a case from 36 Ark. 67, 
where the contrary was held. Again, under the head of “ Extradition,”’ we find 
a short treatise of great value, presenting a catalogue of our extradition treaties 
with foreign countries, and giving the result of many of the latest judicial decis- 
ions on the most important questions which have arisen in the execution of 
those treaty provisions. Here, as in other cases, the author shows that he has 
carefully explored the legal periodicals, and we find that several articles on this 
subject printed in this Review! are referred to. 

Of course, such a work can not contain everything, nor exhibit all, or even 
the greater part, of the numerous decisions of the more than fifty independent 
American jurisdictions upon all the titles of the law. Nor can it always exhibit 
the conflicts of decision, or develop the disputed questions in that law. For 


1 10 Am. Law Rev. 617 (1876) ; 17 Id. 315-343 (1883) ; 20 Id. 540 (1886). 
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instance, we find under the word “ Alibi”’ the proposition that, “‘the evidence 
on the part of the defendant must outweigh the testimony that he was at the 
place charged.’”’ In support of this a leading case of Com v. Webster,! in which 
the opinion was written by Chief Justice Shaw, is cited. Many later American 
decisions deny this principle, and upon grounds which can not be answered 
except by mere surface casuistry. The defense of alibi is a special attack upon 
that part of the indictment which charges the defendant with the commission of 
the crime. Where he is charged as principal, if he raises a doubt in the minds 
of the jurors as to whether he was present at the scene of the crime, to that 
extent he raises a doubt as to his guilt. Of course, this observation has no 
reference to a case where an absent confederate may be liable as principal. 

This leads us to drift over to the expression ‘‘ Reasonable Doubt,’’ which has 
been the subject of so much judicial casuistry, in which the judges have fallen 
into the common error of trying the prisoner and then trying the doubt, accord- 
ing to the facetious though expressive editorial which we quote from the 
Washington Law Reporter on another page. We do not find this phrase in the 
letter R, but we find it under the word ‘‘Doubt.’”» We may be permitted to 
doubt whether this is the proper classification, but itis in accord with a plan 
of classification which runs through the entire work, and the plan must have 
been seriously studied by the learned author before it was adopted. We find 
that the learned author gives many definitions of this phrase, drawn from the 
recent decisions. In fact he presents all that the nisi prius judge will ordinarily 
need to refer to in drawing an instruction to the jury with reference to the 
meaning of this phrase. We are, however, strongly inclined to think that juries 
are not at all aided by these definitions; that, the phrase being one of the 
plainest and most easily understood of any in our language, each juror should 
be left to apply it according to his natural judgment and conscience, without 
being frightened into an effort to apply it according to some artificial standard 
which he can not fully understand. 

In reading the more than four columns which the author devotes to the sub- 
ject of ‘Carriers,’ we are impressed, as everywhere else, with the general 
accuracy of his statements of legal doctrine. We must, however, take leave to 
doubt the proposition that ‘‘ the common law does not require him [the common 
carrier] to charge equal rates for carriage,” in support of which proposition 
the learned author cites a text writer.? 

Our opinion is that a common carrier is bound at common law to serve the 
public equally, in the same sense in which the post-office department serves the 
public equally, — that he can not perform a stated service for one customer for 
five dollars, and demand of another ten dollars for the same service under the 
same conditions.® 

These observations, however, are not made in any tone of disparagement. 
They go no further than to show that in this, as in every other law book, even 
the best, there is room here and there for criticism, or at least for a difference 
of opinion. The author of such a work must be brief, and can not say every- 
thing. Such a statement as the one last quoted could hardly be regarded as a 


15 Cush, 319, 323. Rep. 309; Vincent v. Chicago, etc., R. Co., 49 
22 Pars. Contr. 207. Ill. 33; Messenger v. Pennsylvania R. Co., 
Rothschildv. Wabash R.Co.,15 Mo.App. 36 N. J. L. 407. 

%42; Hays v. Peansylvania BR. Co., 12 Fed. 
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subject of criticism, for it amounts to no more than a quotation by the author 
of the affirmation of another law writer of established reputation. 

After more than the usual superficial examination which the time of a reviewer 
allows him to make, we express the deliberate judgment that this work wil] 
largely supersede all other American law dictionaries now in use, and that it is 
a work which deserves to lie upon the desk of every nisi prius judge and upon 
the table of every practicing lawyer. 


WOERNER ON ADMINISTRATION. —A Treatise on the American Law of Administration. 
By J. G. WOERNER, Judge of the Probate Court of the City of St. Louis. In two vol- 
umes. Boston: Little, Brown & Co. 1889. 

The author of this work has been probate judge of the city of St. Louis for 
nearly twenty years. Formerly the city was a municipal corporation within the 
county of St. Louis, but under a provision of the constitution of Missouri, rati- 
ified in 1875, it was separated from the county and erected into an independent 
subdivision of the State, so that in later years the jurisdiction of Judge Woerner 
has been confined to the city. It is said that all the personal property in the 
country passes through the courts of probate in about thirty-three years. If 
this is true, nearly two-thirds of the vast personal wealth of the city of St. 
Louis must have undergone administration and changed title under the judicial 
superintendence of the author of this work. Although the duties of a judge of 
probate are for the most part administrative, and although these are courts of 
limited, as contradistinguished from courts of general, jurisdiction, yet in the 
exercise of their jurisdiction the most important questions of law arise, fre- 
quently involving great interests. The fact that in Missouri an appeal lies 
from the decisions of the courts of probate to the Circuit Courts, where the 
controversy is tried de novo, does not diminish the importance of the jurisdic- 
tion exercised by the probate judge. He must decide every question which comes 
before him in the first instance. Appeals from his decisions involve great de- 
lays and retard the final winding up of estates. It is, therefore, highly impor- 
tant that these judicial officers should be equipped for their work, and fairly 
competent for the final decision of the questions of law that come before them. 
With a commendable consciousness, when the author of this work first becamea 
judge of probate, he began a diligent course of study to prepare himself for the- 
discharge of the important duties annexed to his office. If we mistake not, it 
was about ten years ago when, under the advice of friends, the writer of this 
article among the number, his purpose of embodying the results of his studies 
in a work on American probate law, assumed a definite form. From that time 
on the prosecution of his studies took the definite shape of the collection and 
arrangement of materials for his work. In the prosecution of this work he has 
been one of the habitués of the Law Library in St. Louis and of the State Library 
in Jefferson City, during this long period of time. It is safe to say that norecent 
American legal work has been written by a lawyer more thoroughly equipped for 
the task. Several of the chapters of his work, not, indeed, in their ultimate and 
finished form, were printed in this Review, and, as we personally know, at- 
tracted wide attention and high commendations. 

The publishers of this work are one of the oldest and largest publishing 
houses in the country. The firm of Little, Brown & Company dates back 
toward the beginning of this century. They were the publishers of most of the 
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great works which laid the foundations of American jurisprudence, such as the 
works of Kent, of Story, of Greenleaf, of Parsons, of Bishop, and of others that 
might be mentioned. They do not allow their imprint to go upon works of an 
inferior or indifferent character, nor do they allow a badly printed book to issue 
from their house. This work, which bears the imprint of the University Press of 
John Wilson & Son, leaves nothing to be desired in respect of its typographical 
execution. In addition tothe bold-face captions or “ side-heads,’’ which intro- 
duce the sections, the author has greatly facilitated the study and search of his 
work by a running index, indented in the margins, of all his pages. 

We do not recall an instance where we have examined a law book with more 
satisfaction. Wecan not say, in turning over the pages of this work, and in 
scanning its table of contentsand table of cases, whether we most admire the 
vast diligence of the author, which is shown by the fact that he has examined 
and cited near 15,000 cases, or the thoroughness with which he has studied his 
subject, which is exhibited in his admirable classification, or the skill with 
which he has handled his materials, which is exhibited in the lawyer-like brev- 
ity of his statements and in the apt use of his citations. Here was a subject 
which, in its historical development, exhibits three roots extending backward, 
one into the jurisprudence of the common law, another into that of the eccle- 
siastical courts of England, and still another into that of the courts of chancery. 
In its present coudition in America, it rests in a great number of independent 
statutory systems, the confusion of which has been more confounded by every 
possible variety of judicial interpretation. 

Not to enlarge too much upon this subject, the difficulty which the author of 
this work encountered has been admirably outlined by him in his preface, from 
which we extract the following: — 

“In prosecuting these studies I was impressed with the force of the thought, 
so obvious when once suggested, that, as the statutes can not be fully under- 
stood without the knowledge and presupposition of the common law, constitut- 
ing at once the substratum upon which they rest and a not inconsiderable 
element in the enactunents themselves, so the nature and extent of the trans- 
formation brought about in the common law by engrafting upon it principles of 
American growth become clearly apparent only when considered in the light of 
the underlying principles,—the raison d’étre of the English as well as of the 
American law. Thus, in searching for the reason of the distinction existing in 
both countries, though not in both to the same extent, between courts in- 
trusted with testamentary jurisdiction and those of general or plenary powers, 
we are led to see that it lies deeper than the historical one at the surface, — the 
recognition of secular authority in ecclesiastical tribunals, which Blackstone 
characterizes as a ‘peculiarity’? of the British constitution, which earlier 
English writers looked upon as an encroachment by the church, and which 
common-law courts jealously resented. The origin of distinct courts with 
probate powers in America can not, certainly, be ascribed to such a cause, since 
ecclesiastical tribunals never possessed secular powers in this country. The 
Teason is found in the nature of property, which requires for its control, after 
the owner’s death, tribunals with functions different from those of courts 
adjusting property rights between litigants sui juris. Again, it is well known 
that the common law is shaped in many particulars by the feudal principles 
introduced by the Conqueror, while in America, at least since the revolution, 

VOL. XXIII. 32. 
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the feudal tenure has never been recognized, and feudal theories are therefore 
inapplicable here. It is obvious, then, that property means quite a different 
thing at common law, as modeled on feudal principles, from property in the 
sense of modern statutes, whether English or American, and that the construc. 
tion of such a statute from the common-law point of view would be liable to 
lead to error and inconsistency.” 

The learned author further adds:— 

‘*The common law as well as the statutes, the decisions of courts as well as 
the rules which govern their procedure, not omitting the reasoning and 
announcements of text writers, have all, so far as my ability allowed, been con- 
sidered in the light thrown upon them by tracing them, as effects, to their 
causes. For the law, which Blackstone demands to be the perfection of reason, 
can not be arbitrary or capricious in its requirements, and must therefore 
reflect some actual, real condition, which, when discovered, makes apparent its 
purpose. Since the law is necessarily administered in the light of antecedent 
adjudications, —every decision by a competent court of last resort constituting 
thenceforth the law of the land, as mucli as the statute which it construes, — 
the treatise necessarily deals with the law as so announced. To give it value 
to practitioners, it must refer them to the source of the law, whether a statute, 
the common law, or adjudication by a court of binding authority. Hence the 
numerous citations of text-books, and decided cases, which yet constitute a 
small proportion of the innumerable authorities which might be cited.” 

He also makes a suitable acknowledgment to his son, Wm. F. Woerner, Esq. 
(whose name should have been given), ‘‘ whose fresh vigor and practical ac- 
quaintance with the views and wants of the bar served to clear up doubts on 
many controverted topics.” 

It would be difficult to give, within the limits allowed to us, even a fair out- 
line of the matter which has been presented in these two volumes, or to suggest 
in any detail the method of treatment. The leading principle of the work is 
the necessity of tracing the meaning of statutes through their underlying as- 
sumptions, deduced from that element of the common law usually referred to as 
probate or ecclesiasticallaw.! Tracing the law of descent as an essential qual- 
ity of property, probate courts are shown to be a necessary element in control- 
ling or administering its devolution on the owner’s death.? But the chief 
purpose of the work is to state the law, as it exists, whether strictly logical or 
adequate, —to point out to what extent and in what manner the binding au- 
thorities, whether legislative or judicial, have practically realized the principles 
of law. This purpose is well expressed in the language above quoted from the 
preface, and also in a review by the learned author of Mr. Schouler’s workon 
executors in a former volume or this Review.* The author has constantly 
kept in view the conception that, to the practitioner, it is of not so much im- 
portance that the law really is, as to know what it will be held to be, by the court 
whose final decision must dispose of the case in hand. 

In the progress of the work the learned author has examined and treated of 
the distinctions between the jurisdiction of the English ecclesiastical courts and 


1 See the remarks of Bell, C. J.,in Mor- 2 Introduction, §§ 7-11. 
gan v. Dodge, 44 N. H. 258, quoted by the 317 Am. Law Rev. 434. 
learned author, Vol. L., p. 313. 


; in the ownership, use and voluntary divestiture of my property I realize my will, 
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that of our American probate courts; ! the distinction between real and personal 
property ; * the subject of gifts causa mortis;* estates of deceased partners; ¢ 
escheats;* the estate without official representation, including the eubject of 
executors de son tort;® an inquiry into the question under what circumstances 
administration is necessary ;7 the validity of administration on estates of living 
persons; ® inventories and the duties of appraisers;® the management of real 
estate; ° a contrast between the common law and the American system of pay- 
ing the debts of deceased persons; 11 the subject of precatory trusts; !* the proof 
of debts, including the competency of parties as witnesses; the sale of real 
estate for the payment of debts; “the marshalling of assets in courts of pro- 
bate; ¥ accounting at common-law; ™% statutory accounting and settlements; 
the compensation of executors and administrators; * appeals from probate 
courts; close of the administration ; * advancements; * order of distribution; 
the status of executors and administrators after final settlement; * the liability 
of heirs, devisees, etc., after final settlement.™ 

These are the briefest hints at some of the leading topics which are 
treated in this work. The treatment of several of them is, to a considerable 
extent, new. The devolution of an estate is discussed in all its phases, from 
the death of the owner to the liability of the estate in the hands of heirs and 
devisees after final settlement. The subject of the jurisdiction of courts of 
probate is fully considered in its theory in the introduction; historically in two 
leading chapters of the work; * in another chapter with reference to the subject- 
matter over which it extends; % and in still another chapter in respect of its ter- 
ritorial extent, including the subject of domiciliar and ancillary administration.” 

The practical lawyer must not be frightened away from this work by the 
somewhat metaphysical discussion which is found in the opening or intro- 
ductory chapter entitled “ Of Property in General.’? The theories developed in 
this chapter follow the views of Hegel, put forth in his Philosophie des Rechts. 
We frankly confess to a prejudice against German philosophy, and admit with 
equal frankness our ignorance of it, —from which the reader is at liberty (or 
not, as he pleases), to draw the deduction that our ignorance of that philosophy 
is the foundation of our prejudice against it. Wherever we have touched it it 
seems to us as unsubstantial as the froth on a glass of beer. We doubt 
whether the study of that so-called philosophy assists the mind in the analytical 
work of a law writer. The conception of law being the common will, and that 


1 Chaps. XIV, XV. 18 Vol. IL., p. 1093, et seq. 
2 Chap. II and particularly note 4, page 17. 16 Vol. IL., 1115. 


8 Chap. VIL. Vol IL, 1118. 

4 Chap. XIL 18 Vol. IL., p. 1160, 
6 Chap. XII. 2 Vol. IL., p. 1192. 
© Chaps. XX, XXI. 2 Vol. IL, p. 1211. 
Chap. XXIL. £1 Vol. IL., p. 1213. 
® Secs, 208-211. 2 VoL IL., p. 1227. 
Secs. 315-320, 
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are conceptions which we humbly think are destitute of value in juridical in. 
quiries. This species of speculation, we venture to believe, has neither be- 
ginning nor end, foundation nor superstructure, length, breadth nor middle: — 
a dark, 
Tllimitable ocean, without bound, 


Without dimension, where length, breadth and height, 
And time and place are lost.” 


It can be proved, we take leave to think, by reasoning as good as that of 
Hegel and that which has been exhibited in the ‘‘ Journal of Speculative Philo. 
sophy,” that a man has no will, that there is no will; and that law, instead 
of being a collection of wills, is merely the uniformity of action or force. But 
suppose that this or the contrary were established, of what practical value 
would the conclusion be? Would it furnish us any ground on which to 
plant ourselves in any useful inquiry? Would it enable us to reason better 
than such reasoning as our learned author translates from Hegel: ‘“ Hence, the 
choice lies in the indeterminateness of the ego and the determinateness of the 
content?”® 

But while we take the liberty which belongs to a reviewer of displaying our 
prejudice against this species of philosophy, we are careful to say that this 
chapter has in no wise prejudiced us against this great work asa whole. This 
opening disquisition rather exhibits the author as a philosphical inquirer, and 
lifts him above the grade of a mere digester of points and authorities. The 
reader must not suppose that this philosophy tinges to any extent his text be- 
yond this opening chapter. On the contrary, his work is eminently practical. 
He has illustrated in it in a peculiar degree that 


patient, slow, exhausting thought,” 


which has so distinguished the scholars and investigators of Germany during 
the last hundred years. We earnestly recommend this work to the favor of 
the profession. 
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(The purpose of this department of the REVIEW is to advise the profession of the points: 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 


NAME. 
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ADMIRALTY .— [Collisions — Evidence] —When mathematical demonstration 
is insufficient. — Upon a libel for collision the direct testimony was that claimant’s 
steamer, at the moment of collision, was from seven to eight miles off shore, and that 
the schooner with which she collided sank within half a mile. Libelants urged thatthe 
schooner thus collided with was one they had lost, but the wreck of their schooner was 
found within four or five miles from shore. They undertook, however, to show, by 
mathematical demonstration, from certain bearings which had been taken, that the 
steamer could not have traversed the lines subtended by the angles thus formed, within 
the time allowed by her logs, upon any other course than one which was different from 
that shown by the direct testimony, but there was a variance of five minutes between 
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ADMIRALTY — Continued. 
the engineer’s and steamer’s logs, as made a short time before the collision. Held, 
that the demonstration based on these logs was not sufficient to break the force of the 
direct testimony, and that the schooner collided with was not that of libelants. — Hatch 
v. The Newport, Cir. Ct. U. 8. 8. D. N. Y., 36 Fed. Rep. 910. 


ASSESSMENT, see TAXATION. 
‘ASSIGNMENT, see MORTGAGBS. 


BANKS AND BANKING. — [National Banks — Insolvency] — Transfer of assets 
in contemplation of — Void. — It is eufficient, under section 5242 of the Revised Stat- 
utes, to invalidate a transfer by a national bank, that it was made in contemplation of 
insolvency, and either with a view to prevent the application of the assets of the bank 
in the manner prescribed by chapter 4 of title 62 of the Revised Statutes, or with a view 
to the preference of one creditor to another. — National Security Bank v. Butler, 129 U. 
S. 223; 32 L. Ed. 682; 9 Sup. Ct. Rep. 281. 


2—. —. Transfer to creditor bank— Intent to prefer.—A transfer of assets of 
the bank to a creditor bank, made after the directors had voted that the bank should go 
into liquidation, and should be closed, and that a receiver should be appointed, was 
made in contemplation of insolvency and with a view to prevent the application of its 
assets in the manner prescribed by chapter 4 of title 62, and to pre‘er the creditor bank 
to other creditors. The statute makes such a transfer void, although there was no such 
view on the part of the creditor bank in receiving the transfer of the assets, and although 
there was no knowledge or suspicion at that time on its part that the transferring bank 
was insolvent or contemplated insolvency, or was not doing business. or that its direct- 
ors had voted to close it, or that application was to be made for a receiver; and although 
the transfer took place before the application for a receiver was made, the intent to pre- 
fer was a necessary conclusion. — Ibid. 


3.—. —. [{Receiver]—Not affected by subsequent agreement between two 
banks. — Any subsequent agreement between the two banks, made after the receiver 
had been actually appointed, cannot affect his rights. — Zbid. 


4.—. [National Banks— Deposit —Set-Off.}—On the failure of a national bank a 
depositor was indebted to it on eleven notes to the amount of $5,000, and had on deposit 
some $2,900. The receiver of the bank agreed that this sum should go asa set-off on the 
indebtedness, the depositor to pay the notes first coming due, and the deposit to be 
applied on the last-maturing notes. After paying the first two notes it was found that 
the others were in the hands of third parties, and the depositor was compelled to pay 
them, and filed a bill to authorize the receiver to refund the money paid under a mutual 
mistake. This bill was heard by the district judge of the Western district of Tennessee 
sitting in the Circuit Court of the Southern district of Ohio. Held, that the deposit 
should properly be set-off against the claim of the bank, and the depositor should re- 
cover the sum paid by him; butas the district judge of the Southern district of Ohio 
had held in an action between the same bank and a creditor, the circuit judge concur- 
ring therein, that the plea of set-off was not available, in order that there might not be 
different rules of set-off in the same court, in the case of the same insolvent, and as the 
case cannot be appealed, it will be remanded for re-argument before the regular judges, 
who may in their discretion provide for a dissent of record, or do what may to them 
seem right in the premises. — Sndyer’s Sons’ Co. v. Armstrong, Cir. Ct. 8. D. O., 37 Fed. 
Rep. 18. 

5. —. [Stockholders] — Liability of purchaser of stock at execution sale.— A 
levy and sale of bank shares, under execution, against the former owner, after he has 
transferred them on the books to others as collateral security for a debt unpaid and due 
at the date of the levy, and greater than the market value of the stock at that time, 
passes no title, and the purchaser 1s not liable for unpaid subscription to the stock, at 
the instance of a creditor of the bank, under Rev. Stat. Mo. 1879, sec. 736, authorizing an 
execution on behalf of such creditor against a stockholder to the amount of the stock 
owned by him. — Simmons v. Hill, Sup. Ct. Mo., 9S. W. Rep. 61. 


6.——. —-. Unauthorized transfer of stock —Effect upon rights of execution 
creditor.—The fact that the execution creditor, ignorant of the transfer, bought tne 
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BANES AND BANEING— Continued. 
stock at the sale to save his debt, but, after learning that it ned been transferred, aban- 
doned all claim to it, would not authorize the persons in whose name it stood to transfer 
it to him without his knowledge or consent, and such a transfer, unless ratified, would 
not make him a stockholder, and liable for said unpaid subscription. — Jbid. 


BID, see CHANCERY SALE. 


BLACKMAIL. — What constitutes — Vexatious criminal proceedings.—A con- 
viction on indictment under Code Iowa, sec. 3871, relating to the offense of making 
malicious threats with intent to extort money, cannot be sustained by evidence that de- 
fendant, a constable, had a search-warrant for the premises of the complaining wit- 
nesses; that he notified them of the fact, and signified his willingness, for a bribe, to 
refrain from making search; that the witnesses accordingly gave him some money; and 
that he assured them the matter would be dropped. Such evidence shows an entirely 
different offense. — State v. Pierce, Sup. Ct. lowa, 40 N. W. Rep. 715. 


BONDHOLDERS, see MorTGAGES. 
BREACH OF CONTRACT, see ConTRaCctTs. 
CANADIAN PATENT, see PATENTS FOR INVENTIONS. 


CARRIERS OF GOODS.— [Common Carriers] — Right to impose limitations upon | 
responsibility —Presumption in case of loss.— Reasonable limitations upon the 
responsibility of a common carrier may be imposed by contract; but the carrier cannot, 
by contract with the owner of the goods, exempt himself from liability for his own neg- 
ligence; and, in case of loss, the presumption is against the carrier. — Inman v. South 
Carolina Ry. Co., Sup. Ct. U. 8., U. S. Sup. Ct. Rep. Book 32. 


2—.-—. Refusal of shipper to enter into contract limiting carrier's liability 
no defense in an action to compel him to carry. — Refusa! by the owners to enter 
into contract that the carrier shall not be liable unless the owners shall insure for his 
benefit, is no defense to an action to compel him to carry. — Jbid. 


3.—-. —. Carrier not having received insurance accruing through loss of 
goods no defense. — A clause in a bill of lading that the carrier incurring a liability 
for loss or damage, shall have the benefit of any insurance which may have been effected 
upon or on account of the goods, together with the fact that the carrier has not received 
such benefit, is no defense to an action against the carrier for not safely carrying and 
delivering the goods, and for their loss by fire through the carrier’s negligence. — Ibid. 


&—. —. [Insurance] — Clause allowing carrier insurance does not compel 
shipper to insure goods for carrier's benefit. — A clause in a vill of lading that the 
carrier, if he becomes liable for loss of the goods, shall have the benefit of any insur- 
ance which may have been effected thereon, does not compel the owner to insure for 
the benefit of the carrier; but if the owner has insurance at the time of the loss, which 
may be made available to the carrier, or which he has collected without condition, be- 
fore bringing suit against the carrier, and which he wrongfully refuses to allow the car- 


rier the benefit of, a counter-claim therefor may be sustained in favor of the carrier. — 
Ibid, 


5.—. —. When shipper accepts insurance money for loss of goods, he must 
give carrier the benefit of in final accounting. — Where, in the order of ultimate 
liability, that of the carrier is primary and that of the insurer secondary, the insured 
can, in the absence of provisions otherwise controlling the subject, proceed against the 
party secondarily liable; but, when he does so, be is bound to give to the latter the ben- 
efit of the remedy against the party principal. — Ibid. 


6.—. —. [Subrogation] — Of carrier and insurer. — Where the owner has taken 
out policies on the goods which contain the provision that, in case of loss or damage 
under the policies, he, by accepting payment therefor transfers to the insurers his claim 
for loss or damage against the carrier for their benefit, and that, in event of loss, he 
agrees to subrogate to the insurers all his claims against the carrier not exceeding the 
amount paid by the insurers, any act of the owner to defeat his claim against the carrier 
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CABRIERS OF GOODS — Continued. 
would operate to cancel the liability of the insurers. Such policies could not, there- 
fore, be made available for the benefit of the carrier, under the clause in the bill of 
lading above mentioned. — Jbid. 


1.—. —.- Power ofinsurer to require shipper to seek his remedy against car- 
rier. — Under such policies, the insurers could require the owners to pursue the carrier 
in the first instance, and decline to indemnify them until the question and the measure 
of the carrier’s liability was determined. — Jbid. 


8. —. Liability for negligence of connecting carrier. — The M. P. Ry. Co. received 
a piano at W.,to be carried to L.,and delivered to a connecting common carrier for 
transportation to P. At L. the track of the M. P. Ry. crossed the track of the B. & M. R. 
Co., the tracks and stations being connected by a“‘ Y.” The piano was carried to L. by 
the M. P. Ry., and delivered to two draymen, to be transferred to the B. & M. R. Co. at 
its station. Before delivery to the last-named railroad company, and while in possession 
of the draymen, it fell out of the wagon, and was broken, and was not received by the 
agent of the B. &M.R.Co. It was held that the verdict of the jury in favor of the 
owner of the piano,in an action against the M. P. Ry. Co., was sustained by the evi- 
dence, and that by the instructions of the court the question as to whether the draymen 
or the B. & M. R. Co. was the connecting common carrier was fairly submitted to them 
for decision. — Missouri Pacific Ry. Co. v. Young, Sup. Ct. Neb., 41 N. W. Rep. 646. 


CARRIERS OF PASSENGERS. — [Round Trip Ticket] — Liability of carrier for 
wrongtully ejecting passenger. — Rev. St. Wis., sec. 1803, requires a railroad com- 
pany, upon application at its ticket station, and payment of the price, to sell round-trip 
tickets. Plaintiff purchased such a ticket on defendant’s road from E. to W. and return, 
one part of which was marked,“ R.T. Going. E. to W.,” and the other,““R.T. Re- 
turning. W.to E.;” both parts being similarly numbered. On the first part were the 
words “Not good for passage” on a line with the words “if detached,” on the second 
part. The two parts of the ticket became detached without plaintiff’s fault, and were 
both presented, on the trip from E. to W., to the conductor, who refused to receive them, 
and ejected plaintiff. Held, that the company was liable. — Wightman v. Chicago § N. W. 
Ry. Co., Sup. Ct. Wis., 40 N. W. Rep. 689. 


CHANCERY SALE. —([Bid— Sale] — Acceptance or rejection of within discre- 
tion of court. — The acceptance or rejection of a bid, at a sale under a chancery decree, 
is within the sound equitable discretion of the court, to be exercised with due regard to 
the special circumstances of the case and to the stability of judicial sales. — Camden v. 
Mayhew, Sup. Ct. U. S., L. R. A., 32 U. 8. Sup. Ct. Rep. 611. 


2—. —. Power ofcourt to hold bidder to his bid.— Upon the bidder’s refusing 
to pay the amount bid, the court, without confirming the sale by a formal order, may 
hold him to his bid and order a resale at his risk, both in respect to the expenses of the 
resale and any deficiency resulting therefrom. — Ibid. 


3.—. —. [Payment]—In cash a condition precedent. — Where the decree re- 
quired that the sale should be made for cash on the day of the sale, the payment in cash 
on that day is a condition precedent to the right of the purchaser to demand a confirma- 
tion of the sale; and the confirmation of the sale by the court is not necessary in order 
to fix liability on him for a deficiency arising upon a resale. — Ibid. 


4.—. —. [Resale] — Power of court to order.— Where a distinct offer is made 
in open court, to the bidder, to confirm the sale to him upon his complying with the 
terms thereof by paying in cash the amount of his bid, and the offer is refused, the court 
may, without a formal confirmation of the sale, order a resale, holding him responsible 
for any deficiency resulting therefrom. — Ibid. 


5.—. —. Court not bound to defer to wishes of creditors. — Where the sale is 
directed to be for cash and the property is purchased on the sale by a trustee of a part 
of the creditors, the court is not bound, in deference to their wishes, to depart from the 


terms of the sale and apply their claims in payment of the purchase money required at 
the sale. — Ibid. 


&—. —. [Purchaser]—May be compelled by attachment to make his bid 
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CHANCERY SALE — Continued. 
good. — Where a purchaser refuses, without canse, to make his bid good, he may be 
compelled to do so by rule or attachment issuing out of the court under whose decree 
the sale is had; it is not necessary that his liability for a deficiency on a resale should 
be ascertained and enforced by an independent suit. — Jbid. 


CIVIL RIGHTS, see CONSTITUTIONAL Law. 
COLLISIONS, see ADMIRALTY. 
COMMON CARRIERS, see CARRIERS oF GOODs. 


CONSTITUTIONAL LAW.—(Civil rights.]—‘“An act to provide that ail citizens 
shall be entitled to the same civil rights, and to punish al) persons for violations of its 
provisions,” approved March 4, 1885, is within the power of the legislature, and valid, so 
far as it relates to citizens. — Messenger v. State, Sup. Ct. Neb., 41 N. W. Rep. 638. 


2—. —. [Statutes] — Rule of construction where act is broader than title. — 
Where the act is broader than its title, that portion in excess of the title will be declared 
void, as where the title of the act relates to “all citizens,” and the body to “all per- 
sons.” In such case, in order to entitle a party to the benefits of the act, it must be 
alleged and proved that he is a citizen. — Ibid. 


8.——. ——. Discriminations on account of race or color unlawful. — Barber shops 
cannot discriminate against a colored person, and deny him any rights therein to which 
a white person would be entitled if requiring the services of a barber, except for rea- 
sons applicable alike to all persons. — Ibid. 


—. See PHYSICIANS AND SURGEONS; RAILWAY COMPANIES. 


CONTRACTS. — [Conveyance — Specific Performance. } — An owner agreed toconvey 
some land to a manufacturing company if by a certain time it should have erected 
works costing a named sum on an adjacent tract. It appeared that an agreement was 
afterwards made to grant additional time to the company to perform one of the minor 
conditions of the contract, and that as consideration therefor the company agreed to 
accept another tract of land in lieu of the tract stipulated for. The owner claimed that 
as an additional consideration it was agreed that the conveyance should not be made 
until the company had actually begun operations, and was employing a certain number 
of men. Two witnesses swore to this latter modification of the contract, and were con- 
tradicted by the president of the company and its attorney; the latter testifying that 
he had reduced the subsequent agreement to writing shortly afterwards. It appeared 
that the extension of time was not regarded as material by the company, and that it had 
refused to insert any condition as to the number of men to be employed in the first con- 
tract. Held, that a conveyance to the company would be decreed on a compliance with 
the terms of the original contract. Bailey. J., dissenting. — Gray v. Suspension Car. 
Truck Mfg. Co., Sup. Ct. Il., 19 N. East. Rep. 873. 


2.——. (Rescission— Fraudulent Representations.] — Defendants charged that a 
contract to furnish lumber to plaintiff, a corporation, was procured by fraud, through the 
representations of plaintiff’s president that the corporation was worth a certain amount, 
and its paper was readily current, which representations proved false. Four bankers 
testified that plaintiff's financial standing was good, and its paper promptly met, and 
defendants admitted that they knew of no failure of plaintiff to promptly meet its obli- 
gations, and that a commercial agency informed them that plaintiff’s standing was 
good. It appeared that during the continuance of the contract, and while defendants 
knew some facts on which they charged fraud, they furnished plaintiff other lumber on 
its acceptances, which were promptly met, and it was not shown that defendants ever 
complained to plaintiff’s officers that they could not float its paper, and in their notice 
of rescission they alleged no frand, but simply claimed that plaintiff had “‘ breached” 
the contract. On hearing that another officer of plaintiff had stated that the company 
was running on small capital, defendants had inquired of the president, who denied the 
statement, when defendants renewed and modified the contract, though they had previ- 
ously been informed by several persons that plaintiff's paper was not current. At the 
time of rescinding the contract, lumber was rising in price. Held, that the charge of 
fraud was not sustained, so as to justify defendants in rescinding, though plaintiff sev- 


DIGEST OF RECENT CASES. 481 


CONTRACTS — Continued. 
eral months afterwards assigned for benefit of creditors, the assignment being caused 
by failure of another firm, and it not being probable that defendants would have lost 
thereby.— Dennis v. Leaton, Sup. Ct. Mich., 40 N. W. Rep. 753. 


3—. —. [Breach of Contract.] —The contract provided that defendants should keep 
the lumber insured, the insurance running to plaintiff, and plaintiff insisted upon this 
provision. Defendants claimed that they had made a verbal agreement with plaintiff's 
agent that the insurance should run to the bank discounting plaintiff ’s acceptances, but 
the agent denied this, and it was not shown that he was authorized to make such an 
arrangement, and plaintiff was not notified thereof. Held, that plaintiff did not violate 
the contract, so as to give defendants a right to rescind. — Jbid. 


—. See RAILWAY COMPANIES. 


COPRORATIONS. — [Stock] — Dissolution and consolidation — How stock may 
be divided. — Vexatious litigation having sprung up between two rival mining corpo- 
rations, an agreement was entered into between the stockholders of both companies to 
form a new company, to which should be conveyed all the property of both the old com- 
panies in consideration of stock in the new company, which was to be divided pro rata 
among the old stockholders. Each of the old companies was to be equally represented 
in the directory of the new. Before the stock was divided all creditors of the old com- 
panies were fully paid. Held, that a division of the stock among the stockholders under 
such circumstances was not prohibited by Civil Code Cal., sec. 309, providing that the 
directors of a corporation must not “ divide, withdraw, or pay to the stockholders, or 
any of them, any part of the capital stock. * * * There may, however, be a division 
and distribution of the capital stock of any corporation, which remains after the pay- 
ment of all its debts, upon its dissolution,” etc. — Kohl v. Lilenthal, Sup. Ct. Cal., 20 Pac. 
Rep. 401. 


2—. Liability of stockholders to creditors. — An arrangement made in good faith 
among the stockholders of a corporation whose subscription to its capital stock has 
never been made public, entered into before the corporation has incurred debts, where- 
by, instead of issuing stock to the amount of the original subscriptions, each subscriber 
is given full paid-up stock to the amount that he has actually paid on his subscription, 
is valid, as against creditors, and they cannot enforce the original subscriptions, ex- 
cept as to the deficiency between the amount of paid-up stock so issued, and the mini- 
mum allowed by the charter for the transaction of business. — Hill v. Silvey, Sup. Ct. 
Ga., 8S. E. Rep. 808. 


3—. —. Liability of stockholders for waste on leased premises. — A corpora- 
tion, being the lessee of property, permitted waste thereon, for which the lessor, in an 
action for damages, recovered a judgment for $5,300, and, the corporation being insolv- 
ent, brought suit against a stockholder thereof, on whose stock more than that amount 
was then unpaid, to enforce the payment of the judgment. Held that, whether the 
original claim of the plaintiff for damages was or was not an “ indebtedness” of the 
corporation within the scope of sec. 3, art. 11, of the constitution of the State, which de- 
clares that a stockholder of a corporation “ shall be liable for the indebtedness” of the 
same to the amount unpaid on his stock, the judgment obtained thereon is such an 
“indebtedness ;”’ and any stockholder of the corporation is liable therefor to the plaint- 
iff therein to the amount unpaid on his stock. — Powell v. Oregonian Ry. Co., Cir. Ct. U. 
S. Ore., 36 Fed. Rep. 726. 


—. See RalLway COMPANIES; RELIGIOUS SOCIETIES. 


COURTS.—[Federal Courts—Federal Question]—Jurisdiction of Supreme 
Court. —In an action against a municipal corporation to recover an alleged balance due 
on a contract, plaintiff alleged that, by a constitutional provision of the State relative to 
taxation by municipalities, the defendant could not raise funds to pay its just debts, 
and that by reason thereof plaintiff would be deprived of the right to enforce payment 
by the levy of taxes, though his contract was entered into prior to the adoption of the 
constitution, and that such provision impaired the obligations of his contract. Held, in- 
sufficient to confer jurisdiction on the Federal Circuit Court, as involving a question 
arising under the constitution and laws of the United States, especially as the constitu- 
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tional provision did not indicate on its face that it was to be applied to antecedent con. 


tracts, and the State Supreme Court had held that it could not be so applied. — Schreve. 
port v. Cole, Sup. Ct. U. 8.,9 Sup, Ct. Rep. 210. 


2.—. When United States courts will follow decision of State court. —In Water 
Works Co. v. Refinery Co., 35 La. Ann, 1111, the Supreme Court of Louisiana held that in 
spite of the charter of the water-works, giving that corporation the exclusive privilege 
of supplying water from the Mississippi to the city and its inhabitants, and reserving 
to the city council the power to grant persons contiguous to the river the privilege of 
laying pipes for his own use, the council, under said charter and the general laws of the 
State, could grant such privilege to persons without regard to their contiguity. In this 
decision the United States Supreme Court held that no Federal question was involved, 
the determination of the council’s power, under the State laws, being for the State su- 
preme Court (8 Sup. Ct. Rep. 741). Before this ruling, but after the State decision, the 
United States Supreme Court, in the case of Water-Works Co. v. Rivers, 6 Sup. Ct. Rep. 
273, without referring to the State decision, held that the council's grant of such privi- 
lege under the provision of the State constitution adopted after the water-works charter 
had been granted, which abrogated monopolies, impaired the obligation of the State's 
contract with the company. Held, that the United States Circuit Court in Louisiana 
should be governed by the decision of the State Supreme Court, the matter being, as 
conceded by the United States Supreme Court, one for its determination, and the parties 
being all of them Louisiana corporations. Billings, J., dissenting.— New Orleans 
Water- Works Co. v. Southern Brewing Co., Cir. Ct. U. 8. E. D. La., 36 Fed. Rep. 833. 


COVENANT, see MORTGAGE. 
CONVEYANCE, see ConTRACTS. 


CRIMINAL LAW.— [Guilty Knowledge] — When evidence of not admissible. — 
Except in cases where it is necessary to show guilty knowledge, it is not admissible to 
prove that at another time and place the accused committed or attempted to commit 
a crime similar to that with which he stands charged. Cowan v. State, 22 Neb. 519; 3 
N. W. Rep. 405.— Berghoff v. State, Sup. Ct. Neb., 41 N. W. Rep. 136. 

2,.—— (Homicide —Self-Defense.]— Where, upon atrial for murder, the undisputed 
evidence shows that defendant was, without fault on his part, attacked by deceased 
with a loaded gun while in the public highway, and that deceased advanced after 
repeated warnings to desist until within three rods of defendant, threatening to kill 
him, and was in the position of firing when defendant shot him, there is no issue for 
the jury as to the necessity of a retreat, or the possibility of avoiding the assault by any 
other reasonable means than by taking life, and it is error to qualify an instruction 
otherwise correctly stating the law of self-defense by including it in that question.— 
People y. McCard, Sup. Ct. Mich., 40N. W. Rep. 784. 


3—. —. [Malice] —When immaterial.— Under the facts of the case, the jury 
should have been instructed that if the attack upon defendant was so sudden, fierce and 
violent as to require self-defense, and defendant was without fault in bringing on the 


assault, it was immaterial what malice or ill-feeling he entertained towards deceased. — 
Ibid. 
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4.—. —. [Right to Carry Arms.]—A person knowing his life to be threatened, and 
believing himself to be in danger of death or great bodily harm, is not obliged to remain 
at home in order to avoid an assault, but may arm himself sufficiently to repel an antici- 
pated attack, and pursue his legitimate avocations; and if, without fault, he is com- 


pelied to take life to save himself, he may use any weapon he may have secured for that 
purpose, and the homicide is excusable. — Ibid. 


5 —. —. [Innocence] — Presumption of— Duty of trial court to instruct the 
jury.— The trial court in its charge should inform the jury that the law presumes every 
man innocent until proven guilty, whether special request for such an instruction 18 
made or not; and an instruction that all the material facts essential to constitute the 
alleged crime must be proved beyond a reasonable doubt before the defendant can be 
convicted, 1s not the equivalent of the proposition. — Ibid. 

—. See EXTRADITION. 
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DAMNUM ABSQUE INJUBIA, see NaviGaABLE WATERS. 


DEED.— (Mental Incapacity] — Cancellation on account of.—It appeared that the 
grantor in a deed was old and infirm; that the grantee, his daughter, had looked after 
his business and taken care of him for many years; that the deed conveyed to her all 
the real property he possessed; that at the same time he gave her a bill of sale of all 
his personal property, of comparatively small value, in which she agreed to take care of 
bim during his life; that when the deed was delivered she orally promised to support 
him; but that the deed contained no such undertaking, but appeared to be simply a 
gift. There was also much evidence that prior to the conveyance the grantor’s mind 
had been failing, 1 has toi pacitate him for managing his business alone; that 
much of the time he could not converse intelligently, and had many foolish delusions. 
About six months later he became insane, and died so. Held, that the deed should be 
set aside on the ground of mental incapacity. — Clark v. Kirkpatrick, Ct. Chan. N. J., 16 
Atl. Rep. 309. 


DEED ABSOLUTE. — [(Mortgage.]—A deed of lands, absolute in form with general 
warranty of title, and an agreement by the vendee to reconvey the property to the 
vendor or a third person, upon his payment of a fixed sum within a specified time, do 
not, of themselves, constitute a mortgage. — Wallace v. Johnstone, Sup. Ct. U. §., L. R. 
A. 32 U. 8. Sup. Ct. Rep. 619. 


2—. —. When held to be a mortgage. — Such deed and agreement will not be held 
to operate as a mortgage, unless clearly shown, either by parol evidence or by the attend - 
ant circumstances, such as the condition and relation of the parties, or gross inadequacy 


of price, to have been intended by the parties asa security fora loan or an existing 
debt. — Ibid. 


DEPOSIT, see BANKS AND BANKING. 


DESCENT AND DISTRIBUTION. — [Husband and Wife] — Rights of survivor- 
ship. — A deed conveying real estate to a husband and wife conveys the same to them 
in entirety, and on the death of one the survivor takes the entire estate. Neither the 
statutes relating to married women, nor the statutes relating to descents and distribu- 
tions, nor any other statutes, have changed this rule of law with respect to the rights 
of the survivor, in Kansas. — Baker v. Stewart, Sup. Ct. Kan., 19 Pac. Rep. 904. 


DUE PROCESS OF LAW, see Raltway COMPANIES. 


EQUITABLE ASSIGNMENT. — Of land sold on execution — What constitutes. — 
Land was sold on execution, and the period of redemption was allowed to expire. A 
mortgage, which was the prior lien thereon, was also foreclosed, and the land sold 
under a judgment cutting off allredemption. Plaintiffs, who were purchasers from the 
original owners, made application to the purchaser on foreclosure to redeem, and he 
recognized their right to redeem, and agreed to assign his certificate of purchase, which 
at that time he could not find, and told them to deposit the money with the clerk of the 
court, and if they had the right to redeem they should have the land whether he received 
the money or not. They left the money with the clerk, and the purchaser called and. 
got the money, and left the certificate, but failed to assign it. Held, that the transaction 
amounted to an equitable assignment of the purchaser’s rights to plaintiffs. — Gilbert v. 
Husman, Sup. Ct. Ia., 41 N. W. Rep. 3. 


EQUITY, see RELIGIOUS SOCIETIES. 
EVIDENCE, see ConTRACTS. 


EXECUTORS AND ADMINISTRATORS. —(Gift]— Distribution of assets.— 
One T., his son, the defendant, and his son-in-law, W., formed a partnership with a 
capital of $10,500, W.’s share being made up of his own and his wife’s interests, each 
one-sixth of the partnership. His wife was to be a member of thefirm. W. died 
leaving two minor daughters, and his widow was appointed administratrix. His 
one-sixth was then valued at $4,500. The widow paid all claims against his estate, but 
hever made a settlement or distribution. She was also appointed guardian of her two 
daughters. The partnership was continued nine years longer, W.’s share not being 
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EXECUTORS AND ADMINISTRATORS — Continued. 

withdrawn, during which time T. died, and defendant became the owner of his interest 
On dissolution, the assets were valued at $153,902.26, and the widow sold her husband's 
interest to defendant, for two notes, for one of which she receipted in her own right 
and as administratrix, for $34,200.50; and for the other as guardian for her surviving 
daughter, for $17,100.25. During her life defendant paid her various sums, and they had 
annual settlements, when new notes were made. The last two of such notes were pay- 
able, one to the widow, for $30,117.47; the otherto her as guardian, for $20,948.53. On 
her death-bed she gave defendant the former note and other property worth $8,000, 
and, after certain smaller gifts, gave the rest of her property, including the second 
note, toherdaughter. Held, that W.’s administrator could not assail the gift to de. 
fendant while ratifying the sale. If W.’s wife was a partner, her elder daughter's 
death made her owner of three-iourths of the one-third interest, and the note she took 
and gave to defendant was for less than that amount. If not, she had a beneficial 
interest in one-half of the one-third; and, the debts of W.’s estate having been paid, 
her surviving daughter alone could question her acts. Nine years having elapsed since 
her husband’s death, she could, either as administratrix or in her own right and as 
guardian, convey the entire one-third, and divide the proceeds with her daughter. 
Though the note she took was more than one-half of said proceeds, yet, having at the 
last given her daughter property to the amount of more than one-half, she could dispose 
of the note as she pleased. In any case, the note and other property given were never 
any part of W.’s estate, and his administrator could claim nothing in them. — Palmer y. 
Kingsford, Ct. App. N. Y., 19 N. East. Rep. 815. 


EXEMPTIONS, see PARTNERSHIP. 
EXPRESS TRUSTS, see RELIGIOUS SOCIETIES. 


EXTRADITION. — (Criminal Law] — Fugitive can be tried only for offense for 
which he was extradited.— An alleged fugitive from justice, extradited from one 
State to another, can be prosecuted in the State to which he has been extradited only 
for the offense for which he was extradited, until after he has had a reasonable time 
and opportunity afforded him to return to the place from which he was extradited. — 

State vy. Hall, Sup. Ct. Kan., 19 Pac. Rep. 918. 


FACTORS AND BROKERS. — [Principal and Agent — Trover and Conversion— 
Release.} —A., the owner of certain machines, delivered them to B., to sell at a fixed 
price. B. was to be at the expense of removing the machines, and upon sale was to 
receive in one case a commission, and in other cases all that was obtained over the 
fixed price. B. removed the machines, and placed them in the hands of persons to 
whom he was endeavoring to sell them. Before sale, A. executed and delivered to B. 
a general release under seal. Held, (1) that while the release discharged the obliga- 
tions of B., as agent or factor, it did not transfer to him A.’s property in the machine. 
(2) Upon delivery and acceptance of the release, the relation of agency ceased, but A.’s 
right of property remained; and upon a conversion of the machines by B., A. could 
recover of him their value. — Binsse v. Ohl, Sup. Ct. N. J., 16 Atl. Rep. 305. 


FEDERAL COURTS, see Courts. 

FEDERAL QUESTION, see Courts. 

FENCES, see RAILWAY COMPANIES. 

FOREIGN PATENTS, see PATENTS FOR INVENTIONS. 
FRAUDULENT REPRESENTATIONS, see ConTRacts. 
GIFT, see EXECUTORS AND ADMINISTRATORS. 
GUARANTY, see RalLwar COMPANIES. 


‘GUARDIAN AND WARD.-— [Principal and Surety] — Liability of surety for 
fraud of principal.—In a suit in equity against the surety on a guardian’s bond, it 
appeared that the surety had taken a mortgage on the guardian’s land as indemnity; 
that the ward lived with his guardian from childhood, and was ignorant, dissipated, and 
of weak mind; that he was ignorant of the fact of suretyship; that on his reaching 
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GUARDIAN AND WARD — Continued. 

majority the guardian obtained his signature to a full receipt for all that was due him, 
telling him it was a note, which he signed without reading ; that the guardian, by means 
of the receipt, obtained a final discharge from his guardianship on ez parte hearing, 
although he had never paid the ward a dollar; that he then procured from the surety a 
release of his mortgage, the surety looking only to the court record, and making no 
inquiry of the Ward. Held, that the ward was not estopped to assert the surety’s 
liability. — Gillette v. Wiley, Sup. Ct. Ill, 19 N. East. Rep. 287. 


2—. —. Doctrine that where one of two innocent persons must suffer by fraud 
of a third, etc., does not apply. — Nor can the principle be invoked against the ward 
that, where one of two innocent persons must suffer by the fraud of a third, he who put 
it in the power of the third person to commit the fraud must bear the loss ; for the ward 
was himself the victim of fraud, knew nothing of the surety’s relation, and the latter 
was negligent in not making further inquiry as to the bona fides of the pretended settle- 
ment. — Ibid. 


GUILTY KNOWLEDGE, see Croat Law. 
HOMICIDE, see CRIMINAL Law. 

HUSBAND AND WIFE, see DESCENT AND DISTRIBUTION. 
INFRINGEMENT, see PATENTS FOR INVENTIONS. 
INJUNCTION, see TAXATION. 

INNOCENCE, see CRIMINAL Law. 

INSOLVENCY, see BANKS AND BANKING. 

INSURANCE, see CARRIERS OF GOODS. 

INTERSTATE COMMERCE, see NaVIGABLE WATERS. 
LACHES, see WATERS AND WATER-COURSES. 


LEASE, see NAVIGABLE WATERS. 


LIBEL AND SLANDER. — [Privileged Communications] — Pleadings in law- 
suit.— Stockholders of a corporation filed a petition in a court having jurisdiction of 
the cause against the corporation, alleging that the president, with the approval of the 
directors, had been fraudulently conducting the management of the company, detail- 
ing the acts alleged to show a concerted scheme to reduce the value of the company’s 
stock, and buy it in, and control the company’s affairs, and thus destroy the plaintiff's 
interests, and asked for the appointmentof areceiver. Held that, as proceedings in 
courts are absolutely privileged, a director of the company, though nota party to the 
suit,could not maintain an action for alleged defamatory matter contained in the 
petition, though it was false and malicious, and made under color and pretense of a 
suit without right. — Runge v. Franklin, Sup. Ct. Tex., 10 8. W. Rep. 721. 


LICENSE, see PHYSICIANS AND SURGEONS; WATERS AND WaTER-COURSES. 
MALICE, see Law. 


MANDAMOS.— To enforce a public duty. — The rule that when the question pre- 
sented is one of public right, and the object of the action is to enforce the performance 
of a public duty, it is sufficient for the relator to show that he is a citizen, and as such 
is interested in the execution of the laws, applies more particularly to cases where the 
failure to perform the duty affects all the members of the community alike. Where 
private or corporate rights are affected, then the relator must show an interest; while 
if the State is the real party, and the relator a mere informer to procure the enforce- 
ment of a mere public duty, a private individual may b the relator. — Thompson v. 
City of Kearney, Sup. Ct. Neb., 41 N. W. Rep. 75. 


MENTAL INCAPACITY, see DEED. 
MINERAL LANDS, see MINES aND MINING. 
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MINES AND MINING.—[Mineral Lands])—New discovery.—Plaintiff wag 
the owner in fee of premises in which was a range of mineral discovered and worked 
by defendants. Under an agreement defendants were limited to work the range to a 
certain point on the land. About half the distance had been worked when a solid wall 
of rock was struck against, at which the crevice they were following abruptly ended 
and the yield of ore stopped. Another shaft was sunk about 45 feet ahead, and in the 
general direction of the range. From this shaft a drift was made in the same general 
direction, and finally a crevice was struck in which mineral was again found. This was 
only a few rods from the point where the crevice “ pinched out.”” The crevice, before 
it reached the barrier, and after the barrier was passed, was of the same general 
character. There was no change in the rock, and the mineral found on both sides of 
the barrier Was alike. Held, not a new discovery of ore 80 as to relieve defendants from 
the limitation prescribed in the original entry. — Raisbeck v. Anthony, 41 N. W. Rep. 72. 


2—. —. Presumption of waiver of limitations in tontract of lease.—It 

would not be presumed from the fact that plaintiff was part owner of the vein, and 
encouraged defendants to continue the working after the crevice * pinched out,” that 
he waived the limitation agreed upon. — Ibid. 


MORTGAGES. — [Assignment— Covenant] — Damages for breach.—The defend- 

ant held a mortgage on real estate, and, foreclosure of the same having nearly expired, 
the mortgager arranged with the plaintiff bank to furnish him money on a new mortgage 
to pay defendant. Instead of making a new mortgage, the mortgager gave a note to 
the bank for the money, and defendant assigned his mortgage to the bank for it to hold 
as collateral for the new note. In the assignment was a clause by which the defendant 
covenanted that there was no incumbrance on his mortgage. Some years previous to the 
assignment defendant had released a portion of the mortgaged premises to the 
mortgager, which was not remembered when the assignment was made. At that date, 
September, 1882, the property remaining, held under the mortgage, was worth several 
hundred dollars more than the money advanced by the bank, but when the bank sold 
the property, after foreclosure by them, in June, 18387, it was worth less, and several 
hundred dollars were due the bank onthe note. Held, that the covenant was broken 
the instant it was made; that the bank stood evicted of the released portions of the 
‘mortgaged premises as soon as the assignment was delivered, and, as a suit could then 
have been instituted, that, in an action commenced in 1887 by the bank on the covenant, 


no more than nominal damages were recoverable. — People’s Sav. Bank vy. Hill, Sup. Jud 
Ct. Me., 16 Atl. Rep. 337. 


2—. [Railway Companies] — Power of bondholders to waive rights accruing 

upon default.—A railroad trust mortgage provided that in case of default it should 
be the duty of the trustees to exercise their power of entry or power of sale. If the 
default occurred in the payment of interest or principal of the bonds, the trustees 
were to act upon the requisition of the holders of 25 per cent. of the bonds; if “the 
default be in the omission of any act or thing required by article 12 of these presents 
for the further assuring of the title of the trustees to any property or franchise now 
possessed or hereafter acquired, or in any provisions herein contained to be performed 
by said company, then and in either of such cases the requisition shall be as aforesaid; 
but it shall be within the discretion of the trustees to enforce or waive the rights of the 
bondholders by reason of such default, subject to the power hereby declared of & 
majority in interest of such bondholders to instruct the said trustees to waive such 
default.” Held, that the power of a majority to waive defaults extended only to 
failures to make further assurance, etc., and not to failures to pay interest or principal 
of the bonds. — Hollister v. Stewart, Ct. App. N. Y., 19 N. East. Rep. 782. 


-—. —. Rights of mortgage bondholders.—The trustees not being a court of 

equity, plaintiff's rights cannot be defeated by the argument that the scheme of re- 
organization was tantamount to a distribution after foreclosure, and that, as on such 
distribution equity would prefer certain debts over the mortgage bonds, the trustees 
were justified in giving similar preferences. — Zbid. 


4.—. —. [Trustees — Bondholders] — Modification of mortgage by.—A trust 


mortgage covering all the land, rolling stock, and other property of a railroad et 
wus given to secure bonds to a large amount, all equally secmed. Subsequently, and 
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MORTGAGES — Continued. 
without the consent of plaintiff, one of the bondholders, and without foreclosure, the 
trustees joined in a plan of “ reorganization” by which three mortgages — one embrac- 
ing claims other than the mortgage bonds, giving afirst lien on all the property of the 
company, and the others being inferior securities— were to be substituted for the 
original mortgage, and new bonds issued. Held, that such modification of the original 
contract was utterly void as against plaintiff. — Ibid. 


5.—. —. [Preferences] — Rights of contractors.— As soon as the mortgage was 
executed, the company agreed with contractors to build its road, and to give them 
therefor the whole issue of bonds, not exceeding $25,000 per mile, and the whole of the 
stocks, and all the earnings of the road during the period of construction. The con- 
tractors were to procure the necessary money by sale of these securities, and were to 
advance funds, and buy up the coupons as they matured. Held that, as the contractors 
were bound by their contract to buy such coupons, having done so, they were not 
entitled to any preference over the other secured bondholders. — Ibid. 


&.—. —.- Rights and liabilities of trustees. — Plaintiff not only sought to defeat 
the effect of the reorganization upon his bonds, but also claimed that all of the assent- 
ing mortgage bonds had been extinguished thereby, and that the entire proceeds in the 
hands of the trustees, derived from the sale of lands under the mortgage, and income 
from earnings, should be applied to the few non-assenting bonds, thus depriving the 
others of all benefit therefrom. Held that, although the trustees were guilty of breach 
of trust, their omission to pay had some excuse, in view of plaintiff's exorbitant claims, 
and judgment was properly rendered against them as trustces, and not personally. — 
Ibid. 

71.—. —. Action in another State.— An action by one of the bondholders against 

the trustees to compel them to account for funds misapplied, is not affected by the 

pendency of an action in another State, in which the trustees are plaintiffs and the 
mortgager is defendant, seeking to have their violation of the trust mortgage condoned, 
in which action such bondholder is not a party. — Ibid. 


—. See DEED ABSOLUTE. 
MUNICIPAL AID, see RatLws.¥ COMPANIES. 
MUNICIPAL CORPORATIONS, see STREET COMMISSIONERS. 
NATIONAL BANKS, see BANKS AND BANKING. 


NAVIGABLE WATERS. — [Lease]— When license to railway companies to 
bridge over does not impair. — The State of Kentucky improved the Green and Bar- 
ren rivers by means of locks and dams, but by act March 9, 1868, the Legislature incor- 
porated the G. & B. R. N. Co., and leased to it the G. and B. “ river line of navigation,” 
together with the grounds, tools, machinery, etc., appurtenant thereto, requiring it to 
keep “said line of navigation in good repair,” and to permit boats to navigate the 
rivers on paymentofacertaintoll. Held, that the locks, dams, and other improvements 
were what constituted the line of navigation, and that the grant of a license to a rail- 
road company to build bridges so as not unreasonably to obstruct navigation, does not 
impair the rights of the navigation company under the lease. — Green ¢ B. R. Nav. Co. 
v. Chesapeake ¢ O. Ry. Co., Ct. App. Ky., 10 8. W. Rep. 6. 


2—. —. [Interstate Commerce.]—The Green and Barren rivers being entirely 
within the State, and there being no interfering act of Congress, the grant of a license 
to make reasonable obstructions to navigation in the repair of bridges is not invalid as 
being in conflict with the power of Congress to regulate commerce between the States. — 
Ibid. 

%,—. —. [Damnum Absque Injuria] — Obstructions to navigation.—The rail- 
road company gave notice to the navigation company that it would between certain 
dates repair its bridge. The season was one in which the river was sometimes ob- 
structed by ice, and the work was done without delay. Held that, though the obstruc- 
tion might have been entirely avoided by an unusual and expensive course, there was 
no unreasonable obstruction to navigation, and that the harm suffered by the naviga- 
tion company was damnum absque injuria. ~ Ibid. 
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NEGLIGENCE, see STREET COMMISSIONERS. 


PARTNERSHIP. — [Exemptions] — Dissolution ofinsolvent firm. —Where, before 
creditors of an insolvent firm acquire a lien on its property, the firm is dissolved in good 
faith, one of the members purchasing all the firm property, and assuming all the lia- 
bilities of the partnership, the latter may claim his exemptions out of the property so 
conveyed, although such a right could not have been asserted before the dissolution, 
and the firm creditors cannot object to the conveyance as fraudulent. — Goudy y. Werbe, 
Sup. Ct. Ind., 19 N. East. Rep. 764. 


PATENTS FOR INVENTIONS. [Foreign Patents|— Duration. — Under the ac- 
of 1870, and section 4887 of the Revised Statutes, a United States patent does not expire 
so long as the foreign patent for the same invention continues to exist, but continues in 
force, though not longer than seventeen years from its date, so long as the foreign pat- 
ent continues, — Bate Refrigerator Co. vy. Hammond, Sup. Ct. U. 8., L. R. A. 32 Sup. Ct., 
Rep. 645. 


2.—. —. How long foreign patents remain in force.—Under section 4887, 
although, in the case provided for by it, the United States patent may on its face run 
for seventeen years from its date, it is to be so limited by the courts, as a matter to be 
adjudicated on evidence in pais, as to expire at the same time with the foreign patent 
not running in any case more than seventeen years; but, subject to the latter limitation 
it is to be in force as long as the foreign patent is in force. — J bid. 


3.—. —. (Canadian Patent]—Construction of Canadian statute. — Where the 
application for a United States patent was made December 1, 1876, and the patent there- 
on was granted November 20, 1877, and a Canadian patent was granted for the same in- 
vention January 9, 1877, for five years, and was extended under the Canadian statute 
for two further periods of five years each, and such extensions were a matter of right, 
at the option of the patentee, and the fifteen years’ terms of the Canadian patent have 
been continuous and without interruption, the United States patent does not expire 
before the end of the fifteen years’ duration of the Canadian patent. — Jdid. 


4.—. —. Limitation on duration. —It is not necessary that the United States pat- 
e t should, on its face, be limited in duration to the duration of the foreign patent. — 
Ibid. 

5. —. —. How expiration of foreign patent may be shown. — The expiration of 
the foreign patent may be shown by the record of the foreign patent or other proper 
evidence; or by giving evidence of the extensions of the foreign patent, thus showing 
the time when, by virtue of such-extensions, the United States patent will expire.— 
Ibid. 

—. —. Validity of United States patent not affected by failure to record 
duration of foreign patent. — While it may be proper, in a case where the date of a 
foreign patent, issued prior to the granting of a United States patent to the same pat- 
entee for the same invention, is made known to the Patent Office prior to the granting 
of the United States patent, to insert in that patent a statement of the limitation of its 
duration, in accordance with the duration of the foreign patent, it does not affect the 
validity of the United States patent if such limitation is not contained on its face. — 
Ibid. 

—. [Infringement] — Rule where invention is of primary character. — Where 
an invention is one of a primary character, and the mechanical functions performed by 
the machine are, as a whole, entirely new, all subsequent machines which employ sub- 
stantially the same means to accomplish the same result are infringements, although the 
subsequent machine may contain improvements in its separate mechanisms. — Morley 
Sewing Mch. Co. v. Lancaster, Sup. Ct. U. S., L. R. A. 82 Sup. Ct. Rep. 715. 


—. —. Same doctrine applicable to patent for process. — The doctrine thus 
applicable to a machine patent is of a kindred character with that applied, in this 
country and in England, to a patent for a process. — Ibid. 

—. —. Rule for construction of patent.—In determining whether the means 
employed in the infringing machine are substantially the same means as those employed 
in the patented machine, the patent should receive a liberal construction, where the 
patentee was the pioneer in the construction of such a machine. — Jbid, 
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10.—. —. Rule applied in case of infringement of patent for automatic button- 
sewing machine. — Where one was the first inventor of an automatic button-sewing 
machine and received a patent therefor, another machine is an infringement in which 
the sets of mechanisms of the prior machine are combined, provided each mechanism, 
individually considered, is a proper equivalent for the corresponding mechanism in the 
prior machine, and it makes no difference that the infringing machine is more simple 
and the mechanism is different in mechanical construction so long as it performs the 
same function as the prior machine and in‘substantially the same way, and produces 
the same result. — Ibid. 


PAYMENT, see CHANCERY SALE. 


PHYSICIANS AND SURGEONS. — [License — Constitutional Law] — State 
statute requiring license not unconstitutional. — A statute of a State, which re- 
quires every practitioner of medicine in it to obtain a certificate from the State board of 
health that he is a graduate of a reputable medical college, and which makes the prac- 
tice of medicine by any person without such certificate a misdemeanor, punishable by 
fine or imprisonment, is not unconstitutional and void under the fourteenth amendment, 
which declares that no State shall deprive any person of life, liberty or property with 
out due process of law. — Dent y. West Virginia, Sup. Ct. U. 8., L. R. A. 32 U.S. Sup. Ct. 
Rep, 623. 

PREFERENCES, see MORTGAGES. 

PRESCRIPTION, see WATERS AND WATER-COURSES. 

PRINCIPAL AND AGENT, see FACTORS AND BROKERS. 

PRINCIPAL AND SURETY, see GUARDIAN AND WARD. 

PRIVILEGED COMMUNICATIONS, see LIBEL AND SLANDER. 

PUBLIC TRUST, see STOCK AND PRODUCE EXCHANGES. 

PURCHASER, see CHANCERY SALE. 

QUOTATIONS, see STOCK AND PRODUCE EXCHANGES. 

QU0 WARRANTO, see RELIGIOUS SOCIETIES. 


RAILWAY COMPANIES. — [Fences —Constitutional Law] — Liability for 
neglecting to fence track.— Section 1289 of the Code of Iowa, which provides that 
a railway corporation which neglects to pay for stock injured or killed for want of a 
a fence on the side of its road shall be liable for double the value of the stock killed or 
of the damages, is not in conflict with the fourteenth amendment of the constitution of 
the United States. — Minneapolis ¢ St. L. Ry. Co. v. Beckwith, Sup. Ct. U. S., L. R. A. 32 
U. 8. Sup. Ct. Rep. 680. 


2—. —. [Due Process of Law.]—Legislation is not open to the charge of depriving 
one of his rights without due process of law, if it be general in its operation upon the 
subjects to which it relates, and is enforceable by usual modes adapted to the nature of 
the case. — Ibid. 


3.—. ——. [Corporations]—Are persons within meaning of fourteenth amend- 
ment.—Corporations are persons within the meaning of such amendment and 
can invoke the benefits of provisions of the constitution, and laws which guarantee to 
persons the enjoyment of property, or afford to them the means for its protection, or 
prohibit legislation injuriously affecting it. — Zbid. 


4.—. [Municipal Aid] — Apportionment where one county is formed out of 
another.— Laws Wis. 1878, ch. 155, and Laws Wis. 1879, ch. 197, authorized Burnett 
county to borrow of the trust fund of the State a sum of money to aid the construction 
of a railroad, payable in fifteen annual installments. The railroad company was required 
to pay into the State treasury a percentage of its gross earnings in lieu of license fees 
the amount to be credited on the county loan. By Laws 1883, ch. 172, anew county was 
formed out of part of the territory of Burnett county, the public property divided, and 
the county railroad loan apportioned ; new certificates of indebtedness to the State being 
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issued. No provision as to the apportionment of the amount paid into the treasury by 
the railroad company was made. Held, that the sum should be apportioned between 
the counties in the ratio of the portions of debt assumed by each. — State y, Harshaw, 
Sup. Ct. Wis., 40 N. W. Rep. 641. 


5.—. —. [Contracts— Ultra Vires.]—A railroad company, a corporation of Ohio, 
Indiana, Illinois and Missouri, which had equipped its road under an agreement with a 
car trust, leased the road and equipments to defendant, a railroad company, which, to 
induce the car trust to leave the equipments on the road, agreed to pay the balances 
unpaid by its lessor at certain times, in consideration of which payments the car trust 
agreed to transfer and assign all its interest to defendant. All the States in which the 
company was incorporated, except Indiana, provided for the lease of one railroad by 
another. The laws of Missouri provided that the lease should not be binding until at a 
meeting of the stockholders, called for that purpose, a majority assented thereto in 
writing, or until the holders of a majority of the stock assented thereto in writing, and 
a certificate, signed by the president and secretary, was filed with the secretary of State, 
No meeting was called of defendant’s stockholders, but a certificate was filed, signed 
by the president, who owned nearly all of the stock, and the secretary, and the road was 
operated by defendant without any objection from its lessor. Held, in an action by the 
car trust on its agreement with defendant, that defendant could not plead ultra vires ag 
to the lease. — Humphreys vy. St. L. I. M. § S. Ry. Co., Cir. Ct. U. 8.8. DN. Y.,37 Fed, 
Rep. 307. 


6.$—. —. [Statute of Frauds — Guaranty] — Promise to pay debt of another.— 
The defendant having obtained the use of the equipments by its agreement to pay the 
balance unpaid by its lessor, the consideration was the use of the property and the 
right to acquire title by such payment, and the contract was a direct undertaking, and 
not a guaranty, withia the statute of frauds. — Jbid. 


—. See MORTGAGES. 

RECEIVER, see BANKS AND BANKING. 
RESCISSION, see CONTRACTS. 
RELEASE, see FACTORS AND BROKERS. 


RELIGIOUS SOCIETIES. — [Corporations —Trusts] —Conveyances of land in 
trust.— A conveyance of land to the trustees of an incorporated religious society, to 
be used for the erection of a church building, does not violate the staiutes against 
suspension of the power of alienation, for the reason that such trustees are, within the 
meaning of the statutes, “‘ persons in being, by whom an absolute fce in possession” 
could at any time be conveyed through the agency of the circuit court, as prescribed in 
the statutes. — Fadness vy. Braunborg, Sup. Ct. Wis., 41 N. W. Rep. 84. 


2—. —. Fact that society was not incorporated when deed was made out 
does not invalidate the trust. — The fact that a religious society, to whose trustees 
land is conveyed for religious purposes, had not been incorporated when the deed was 
delivered, does not invalidate the trust. — Ibid, 


3.——. ——. [Express Trusts]— For whose benefit they may be created.—Rev. 
St. Wis. 1849, ch. 57, sec. 11, subd. 5, provided that“ express trusts may be created for * * * 
the beneficial interest of any person or persons, when such trust is fully expressed,” 
etc. Held, that a conveyance to the trustees of an incorporated religious society, for 
the use of the “ members,” sufficiently designated the beneficiaries. — Ibid. 


4.—. ——. Construction of Wisconsin statutes relating to religious societies. — 
Although the chapter of the statute on religious societies was not included in the same 
title as the chapter abolishing all uses and trusts, except as therein created, the latter 
chapter was not intended to prohibit the trusts expressly authorized by the former.— 
Ibid. 


5, —. ——. [Quo Warranto]—Proper remedy against officers holding under 
color of title. — Keligious corporations in Wisconsin are civil corporations, and gov- 
erned by the statutes and such rules of the common law as may be applicable; anda 
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court of equity has no authority to oust persons claiming to be regularly in possession 
of the corporate offices, and install others. The proper remedy is by quo warrante. — 
Ibid. 

6.—. —. [Equity]—Province of court.—It is not the province of courts of 
equity to determine mere questions of faith, doctrine or schism, not neeessarily in- 
volved in the entorcement of an ascertained trust. To call for equitable interference, 
there must be such a real and substantial departure from the designated faith or doc- 
trine as will be in clear contravention of the trust .— Ibid. 


RESALE, see CHANCERY SALE. 

RIGHT TO CARRY ARMS, see CRIMINAL Law. 
ROUND TRIP TICKET, see CARRIERS OF PASSENGERS. 
SALE, see CHANCERY SALE. 

SELF-DEFENSE, see CRIMINAL Law. 

BET-OFF, see BANKS AND BANKING. 

SPECIFIC PERFORMANCE, see CONTRACTS. 


STATUTE OF FRAUDS. — Promise to pay debt of another. — Plaintiffs refused 
to furnish outfit and supplies to C., who had contracted to quarry stone for defendants, 
and who was known to be financially irresponsible, unless defendants would assume 
payment, which was agreed to by their superintendent, who suggested that plaintiffs 
take a writing from C., stating that the title to the outfit remained in them. The writing 
between plaintiffs and C. provided for the retention of title to the outfit, and also that 
defendants should retain and pay over to plaintiffs certain moneys, and that, before a 
final settlement between C. and defendants, they should pay all bills of plaintiff against 
C. Under this agreement, orders drawn by C. in payment of monthly statements fur- 
nished by plaintiffs were paid. Held, that the promise of defendants was not within 
the statute of frauds, though the writing between plaintiffs and C. began “ in consider- 
ation of obtaining credit,” it not stating for whom the credit was obtained, and, though 
the goods were charged to C., plaintiffs testifying that that was for convenience, since 
defendants had another running account with them.— Benbow v. Scoysmith, Sup. Ct. Ia., 
40 N. W. Rep. 693. 


—. See RAILWAY COMPANIES. 


STATUTES, see CONSTITUTIONAL Law. 
STOCK, see CORPORATIONS. 


STOCK AND PRODUCE EXCHANGES. — (Telegrams — Quotations — Public 
Trust.) — Though the Chicago Board of Trade is a private corporation, and the busi- 
ness transacted by it daily is of a private nature, yet, the board having for many years 
permitted and invited a telegraph company to transmit during the sessions of the 
board, to all persons who chose to pay for the information, reports of the dealings of 
the board, fluctuations in prices, etc., and the information so obtained having in conse- 
quence become of essential importance to the commercial world, such information has 
become impressed with a public trust, and the board cannot now treat it as purely 
private, and withhold it from all but a favored few.— New York and C. Grain § Stock 
Exch. y. Board of Trade, Sup. Ct. lll., 19 N. East. Rep. 855. 


STOCKHOLDERS, see BANKS AND BANKING. 


STREET COMMISSIONERS. — (Municipal Corporations — Negligence] — Lia- 
bility for. — Street commissioners having, in accordance with the charter, directed 
the city clerk to advertise for proposals for work and materials to repair a bridge, ac- 
cording to plans and specifications adopted by them, accepted a proposal and directed 
a contract to be made with the bidder, but later rescinded the resolution, and left the 
whole matter open. They then resolved to do the work themselves on plans reported 
by, and under the supervision of, a committee, and to appoint a superintendent of the 
work. While the work was being done in this manner, plaintiff was injured by the fall 
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of their derrick. Held, that in undertaking to carry out the work which, as public 
officers, they had resolved on, they ceased to act as officers exercising judicial and leg- 
islative powers, and became liable individually for the consequences of their negligent 
acts; the city being relieved from responsibility. — Robinson vy. Rohr, Sup. Ct. Wis., 40 
N. W. Rep. 660. 


SUBROGATION, sce CARRIERS OF GOODS. 


TAXATION. — Injunction to restrain collection of illegal assessment. — A bill to 
enjoin a levy on personalty under a tax-bill, pending certiorari proceedings against the 
board of equalization to correct the assessment, which alleges that the assessor illegally, 
willfully and erroneously assessed complainant's land at a fictitious and speculative 
value, more than double the valuation of other like lands in the county, assessing wild 
lands and lands having no mineral, the same as improved and mineral lands, shows a 
fraudulent assessment, and, the writ under which defendant secks to collect the tax 
not being void, and therefore protecting him against a suit for trespass, the injunction 
will be granted as to such amount as is claimed to be excessive. — Hazzard y. O’ Bannon, 
Cir. Ct. U. 8. E. D. Mo., 36 Fed. Rep. 854. 


2—. —. [Assessment] — Validity of, not affected by failure of assessor to 
call at complainant's office for statement of taxable property. — The omission 
of the assessor to call at complainant's office for a statement of his taxable property, 
and to leave a notice as provided by the statute, does not affect the validity of the 
assessment; such provision being merely directory. — Ibid. 


3.—. —. [Injunction] — Will not be refused on the ground that a proceeding 
by certiorari to correct assessment is pending in State court.— An injunction 
to restrain the collection of a tax alleged to have been fraudulently assessed, will not 
be refused on the ground that a proceeding by certiorari to correct the assessment is 
pending in the State court, since the motives which may have actuated the assessor in 
making the assessment are not open to review in the certiorari proceeding. — Ibid. 


TELEGRAMS, see STOCK AND PRODUCE EXCHANGES. 
TROVER AND CONVERSION, sce FAcToRS AND BROKERS 
TRUSTEES, see MORTGAGES. 


TRUSTS. — Rights and duties of trustee. — P. owned thirty shares of stock ina cor- 
poration, of which he was general manager and director, which he sold to Y. for $7,000, 
$5,000 of which was paid. Y.then took his place in the company as manager, ete. 
While he was acting as such, an officer called on him with an attachment against P., 
and asked him if P. owned any stock in the company. He replied that he did, and 
pointed out the 30 shares, and gave assistance in levying on them. He gave P. no 
notice of the suit, but attended the attachment sale, and bought the stock for $49. Y. 
having failed to pay the $2,000 when due, F., another stockholder, who had guaranteed 
its payment, paid it. In a suit between them as to the ownership of the stock, Y. 
relied entirely upon his purchase at the attachment sale, repudiating his purchase from 
P. Held, that he must be treated as holding the stock in trust for P. and F., and that, 
in view of his conduct, he was not entitled to have refunded the $496 which he had paid. — 
Young v. Foz, Cir. Ct. U. 8. E. D, Tenn., 37 Fed. Rep. 385. 


—. See RELIGIOUS SOCIETIES. 
ULTRA VIRES, see RAILWAY COMPANIES. 


WATERS AND WATER-COURSES. — [License — Prescription] Adverse use. — 
An adverse, exclusive, and uninterrupted use and enjoyment by one person, and those 
under whom he claims, of all the water of a creek, taken therefrom by means of a ditch, 
and conveyed to certain mining grounds for mining purposes, for 12 years, or for any 
period beyond that of the statute of limitations prescribing the time in which entry 
shall be made upon real property, will bar the owner of the land through which the 
creek runs of his riparian rights; but where the ditch was constructed by means of 
which the water was originally appropriated under a license granted by the owner of 
the land in which he reserved the right to use the water a part of each year for his own 
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purposes, such adverse use by grantees from the original appropriator cannot be 
established unless it is shown that the use of the water by them has been in hostility 
to the use of it by the owner of the land under such reservation. — Huston v. Bybee, Sup. 
Ct. Ore., 20 Pac. Rep. 51. 


2—. —. [Laches]—Forfeiture of license.—To authorize a person to claim a 
forfeiture of valuable property rights, on account of the violation of acondition upon 
which they are granted, he must proceed to enforce it at once. He cannot remain 
passive for a long time after acts have transpired, upon which others have relied in 
matters of importance to them, and then insist upon the forfeiture in consequence 
thereof. — bid. 


3.—. ——. Construction of license.— Where a certain stream of water ran across 
the land of B., which he was accustomed to use for the purposes of irrigation, for 
watering his stock, and for domestic use, and which was valuable and necessary for 
such uses; and he was applied to by one 8. for permission to dig a ditch across his land 
in order to conduct the water of the stream to certain mining grounds below, upon 
which 8. was engaged in mining; and B. granted the permission, upon the promise of 
§. that the former should have the exclusive use of the water flowing through the ditch 
atany point on said land where he might desire to turn it for irrigating purposes during 
the spring and summer months, and that S. would not sell or dispose of the ditch or 
water right to any one else, but that they would revert and become the property of B. 
Held, that by a fair construction of the arrangement between B. and S., in view of the 
circumstances of the transaction, the former was to have the use of the water when- 
ever required for the use of his premises for the purposes mentioned, and the latter 
was to have the use of it at all other times for the purpose of working his mining 
ground. — Ibid. 


4.—. —. Sale of interest by licensor — Acquiescence by purchaser. — Held 
further, that S., having subsequently sold his mining ground and interest in the ditch 
and H., having, by mesne conveyances from 8., succeeded to the same, and he and his 
grantors having used the water conveyed through said ditch for the purpose of operat- 
ing in the said mining ground, with the knowledge and acquiescence of B., that the 
latter was not entitled to claim a forfeiture of the said ditch and water-right on account 
of the said sale by 8.; that B.’s acquiescence in the sales and transfers of the ditch and 
water-right must be deemed a waiver of the condition that 8. would not sell them. — 
Ibid. 


—. —. Exclusive use— What constitutes — Held, also, that the use by H. and 
his grantors of the ditch and water to operate the mine, although it extended beyond 
the period of the statute of limitations, would not constitute such an adverse possession 
against B. as would bar his right to the use of the water, under the reservation in the 
license to S. to construct the ditch, unless H. and his grantors had wholly excluded B, 
from the exercise of such right during such period; and that evidence of B. having 
used the ditch and water a portion of each year during the whole time referred to, for 
irrigating his land, and forthe other purposes mentioned, disproved any such exclusive 
use thereof as suggested, or any use inconsistent with said license and reservation. — 
Ibid. 

6.—. —. Extent of rights of parties. — Held, too, that B. and H., and those holding 
under H., had co-existing rights in the diteh and water; that B. had the preference 
during the season when the condition of his premises was such as to require the use 
of the water for the purposes mentioned, but that he had noright to waste itat any time, 
or to use it extravagantly or imprudently; that H. had the full and free right to use it 
at all other times, and that each was required to respect the rights and interests of the 
other regarding the matter, in every particular. — Ibid. 


WILLS — Presumption of survivorship. — Testator devised land to his son J. for life, 
remainder to J.’s three infant children in fee. All the persons named were burned to 
death together. On the night of the fire, which was very cold, testator, if he followed 
his usual custom, slept in a room in the northwest part of the house; J. and his wife 
and children sleeping in another room east of and divided by 4 hall from testator’s 
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room. Testator was 82 years old, and in cold weather a fire was kept up in an unsafe 
stove in his room, and a lamp burned thereall night. There was a closet, with a curtain 
instead of a door, in his room, to which he often went in the night for medicine, light. 
ing a candle kept there to enable him to see. J.and his wife usually waited on him at 
night, replenishing the fire, etc. His remains were found under the ruins at the closet. 
The only person who escaped trom the house stated that the fire was under the greatest 
headway in testator’s room, and a wind driving it eastward, in which direction parti- 
tions and doors would obstruct its progress. The only outery heard by this witness 
was from J.’s voice, and he saw no one at all. It was shown that death would result 
quicker from excessive heat than smoke. Held, that testator probably died before any 
of the others, and that the fee vested in the infants.—Inre Eule’s Will, Sup. Ct. Wis., 
41 N. W. Ren. 627. 


